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FEDERAL EMPLOYERS’ LIABILITY ACT DE- 
CLARED UNCONSTITUTIONAL ON PURE- 
LY TECHNICAL GROUNDS. 


Through the courtesy of one of the mem- 
bers of the federal supreme court we have 
received advanced proofs of the officialiy 
printed abstract of the opinions filed by 
the court and the concurring and dissent- 
ing judges, in the very recent and import- 
ant case of Howard vv. Illinois Central 
Railroad Co., decided January 6, 1908, 
holding unconstitutional, Act of Congress 
of July 11, 1906, entitled “An act relating 
to liability of common carriers in the Dis- 
trict of Columbia and territories and com- 
mon carriers engaged in commerce between 
the states and between the states and for- 
eign nations in their employees,’ more pop- 
ularly known as the Employers’ Liability 
Act. 

A very careful study of the various opin- 
ions filed discloses some very interesting 
facts in regard to the actual decision ren- 
dered by the court, which are quite at va- 
riance with conclusions reached and pub- 
lished by the newspaper press. In the first 
place, there were five opinions rendered. 
Justice White expressed the official opinion 
of the court, not because he represented in 
his opinion the unanimous views of any 
definite majority of that court, but because 
he so deftly straddled the widely separated 
positions ef other members of the court as 
to practically have the deciding vote, and to 
more nearly express what may be said to be 
an effective compromise of the widely di- 
vergent views ‘expressed. Justice Day con- 
curred in all points with Mr. Justice White. 
Justice Peckham, for himself and for Chief 
Justice Fuller and Justice Brewer, wrote 
an opinion concurring in the result, but not 
in certain parts of Justice White’s argu- 
ment. Justices Harlan and McKenna dis- 
sent as to the result, but admit that the 
parts of the act designated in the majority 





opinion are unconstitutional, but. insisting 
that such parts are separable. Justice 
Moody dissents in foto, admits nothing, 
holding that a proper construction of the 
words and purposes of the act brings it 
clearly within the power of congress over 
interstate commerce. Justice Holmes ad- 
mits that the argument of Justice White 
has “strong reasons in its favor,” but sug- 
gests “certain habits of English speech,” 
which offers a possible way of escape. Such 
is the grouping of the various judges on 
this question. 

Now, as to the actual questions involved 
in the discussion. While many points were 
argued in the brief of counsil which have 
also been repeated and suggested on many 
occasions, and from many sources since the 
passage of this act, the court dismisses all 
but two, to-wit: first, that the act is uncon- 
stitutional on the ground that legislation 
which attempts to fix the obligations of em- 
ployers engaged in interstate commerce to 
their employees for injuries sustained in the 
course of their employment is not in any 
sense, a regulation of commerce; second, 
the act is unconstitutional for the reason 
that it applies in direct terms to “every car- 
tier engaged in trade and commerce in the 
District of Columbia, or in any territory of 
the United States, or between the several 
states,” etc., and for that reason went far 
beyond the limitations imposed upon con- 
gress and attempted to regulate relations 
existing wholly within intrastate commerce, 
which by the constitution, is reserved for 
the government of the states. 

On the first point Justice White holds 
that the authority of congress over inter- 
state commerce clearly gives the national 
legislature the power to determine the rules 
of law governing the relation of master 
and servant so far as applicable to employ- 
ers and employees actually engaged in in- 
terstate commerce, and has with him in sup- 
port of that proposition five other mem- 
bers of the court, so that on the general 
question of the authority of congress to 
fix the law of master and servant as be- 
tween employer and employee, while both 
are at the time actually engaged in inter- 
state commerce, the court stands six to 
three in sustaining the authority of con- 
gress to that extent. The judges dissent- 
ing from this view, are Chief Justice Ful- 
ler and Justices Peckham and Brewer. On 
this point Justice White says: “We think 
the unsoundness of the contention, that be- 
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cause the act regulates the relation of mas- 
ter and servant, it is unconstitutional, be- 
cause under no circumstances and to no ex- 
tent can the regulation of such subject be 
within the grant of authority to regulate 
commerce, is demonstrable. We say this 
because we fail to perceive any just reason 
for holding that congress is without power 
to regulate the relation of master and ser- 
vant, to the extent that regulations adopt- 
ed by congress on that subject are solely 
confined to interstate commerce, and there- 
fore are within the grant to regulate that 
commerce or within the authority given to 
use all means appropriate to the exercise of 
the powers conferred. ‘To illustrate: Take 
the case of an interstate railway train, that 
is, a train moving in interstate commerce, 
and the regulation of which therefore is, 
in the nature of things, a regulation of such 
commerce. It cannot be said that because 
a regulation adopted by congress as to 
such train when so engaged in interstate 
commerce deals with the relation of the 


master to the servants operating such train | 


or the relations of the servants engaged in 
such operation between themselves, that it 
is not a regulation of interstate commerce. 
This must be, since to admit the authority 
to regulate such train, and yet to say that 
all regulations which deal with the relation 
of master and servants engaged in its op- 
eration are invalid for want of power would 
be but to concede the power and then to 
deny it, or at all events to recognize the 
power and yet to render it incomplete.” 


On the second contention Justice White 
yielded to the contention of the opponents 
of this legislation on purely _ technical 
grounds. The first point to be considered 
in this connection, was: Did the act in 
terms apply to persons engaged wholly 
within intrastate commerce? In answer- 
ing this question in the affirmative, Justice 
White says: “The statute is addressed to 
the individuals or corporations who are en- 
gaged in interstate commerce and is not 
confined solely to regulating the interstate 


commerce business which such persons may’ 


do, that is, it regulates the persons because 
they engage in interstate commerce and 
does not alone regulate the business of in- 
terstate commerce. Thus the liability of a 
common carrier is declared to be in favor 
of any of its employees. As the word 
‘any’ is unqualified, it follows that liability 
to the servant is coextensive with the busi- 





ness done by the employers whom the stat- 
ute embraces; that is, it is in favor of any 
of the employees of all carriers who engage 
in interstate commerce. * * * The 
act then being addressed to all common 
carriers engaged in -interstate commerce, 
and imposing a liability upon them in fa- 
vor of any of their employees, without qual- 
ification or restriction as to the business in 
which the carriers or their employees may 
be engaged at the time of the injury, of ne- 
cessity includes subjects wholly outside of 
the power of congress to regulate com- 
merce. As the act thus includes many sub- 
jects wholly beyond the power to regulate 
commerce and depends for its sanction up- 
on that authority, it results that the 
act is repugnant to the constitution, and 
cannot be enforced unless there be merit in 
the propositions advanced to show that the 
statute may be saved.” 


The ‘propositions advanced” to save the 
statute, which are referred to at the close 
of the preceding paragraph, were, in reality, 
the “bone of contention” in this case, for, 
on the proposition as stated in the preced- 
ing paragraph, the entire court, with the 
possible exception of Justice Moody, was 
agreed. The main proposition advanced, 
however, by Justice Harlan and those dis: 
senting with him, was, that, admitting that 
the act in terms applied to persons engaged 
in intrastate as well as interstate commerce, 
the two parts were separable, and the act 
could, nevertheless, be upheld as to per- 
sons actually engaged in interstate com- 
merce, and invalid as to all others. In his 
answer to this proposition, Justice White 
turned the scale and decided the fate of the 
act by holding that the good and the bad 
in the act were inseparable, and therefore 
the entire act vitiated. Justice White’s 
argument on this point is important. The 
learned judge said: “The argument is this, 
that because the statute says carriers en- 
gaged in commerce between the states, etc., 
therefore the act should be interpreted as 
being exclusively applicable to the inter- 
state commerce business and none other of 
such carriers, and that the words ‘any em- 


ployee, as found in the statute should 
be held to mean any employee when 
such employee is engaged only in 
interstate commerce. But this would 


require us to write into the statute words of 
limitation and restriction not found in it. 
But if we could bring ourselves to modify 
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the statute by writing in the words suggest- 
ed the result would be to restrict the opera- 
tion of the act as to the District of Columbia 
and the territories. We say this because 
immediately preceding the provision of the 
act concerning carriers engaged in com- 
merce between the states and territories 
is a clause making it applicable to every 
common carrier engaged in trade or com- 
merce in the District of Columbia or in any 
territory of the United States.’ It follows 
therefore, that common carriers in such 
territories, even although not engaged in 
interstate commerce, are by the act made li- 
able to ‘any’ of their employees, as therein 
defined. The legislative power of congress 
over the District of Columbia and the ter- 
ritories being plenary and not depending 
upon the interstate commerce clause, it re- 
sults that the provision as to the District of 
Columbia and the territories, if standing 
alone, could not be questioned. Thus it 
would come to pass, if we could bring our- 
selves to modify the statute by writing in the 
words suggested; that is, by causing the 
act to read ‘any employee when engaged in 
interstate commerce,’ we would restrict the 
act as to the District of Columbia and the 
territories, and thus destroy it in an im- 
portant particular. To write into the act 
the qualifying words, therefore, would be 
but adding to its provisions in order to 
save it in one aspect, and thereby to de- 
stroy it in another; that is, to destroy in 
order to save and to save in order to de- 
stroy.” 


Recapitulating our observations in re- 
gard to the actual decision rendered in the 
principal case, we notice first, that there is 
no essential point which is not decisively de- 
termined by a large majority of the court, 
thus indicating how superficial are those 
expressions of regret, from both lay and 
professional sources, that such important 
questions as those involved in the principal 
case, should have been decided by such a 
narrow margin as five to four. As a matter 
of fact, the two essential points considered 
are most emphatically settled for all time. 
First, it is settled by a vote of six to three 
that congress has authority to determine 
the rules of law regulating the relations of 
such masters and servants as are engaged 
in interstate commerce, if made applicable 
to all such persons only while they are ac- 
tively engaged in interstate commerce at the 
time the cause of action arose. Second, it 





is settled, by unanimous vote, that con- 
gress cannot prescribe any regulation to 
govern either master or servant of an in- 
terstate carrier, merely because the business 
in which both are engaged may be classified 
as interstate commerce, so long as either 
party to such relation were at the time 
wholly engaged in intrastate commerce. The 
only point of narrow division was on the 
question whether: the phrase, “engaged in 
interstate commerce,” could be construed 
as meaning, “while engaged in interstate 
commerce,” or whether on any other ground 
this narticular act could be sustained, as by 
holding it to be unconstitutional, merely as 
to employees not at the time actually en- 
gaged in interstate commerce. The court 
held by a vote of five to four that the 
wording of this particular act would not 
permit of such a construction. And even 


on this point it is worthy of notice that Jus- . 


tice Holmes, one of the dissenting judges, 
is inclined to admit that the choice of words 
was unfortunate. It is hardly probable, 
therefore, that any future congress will at- 
tempt to pass any future reculation of in- 
terstate commerce without definitely limit- 
ing the operation of the provisions of the 
act to such persons or property of inter- 
state carriers which are actually engaged in 
interstate commerce at the time the cause 
of action arises as was done in the Safety 
Appliance Act. 


To one who will have followed the argu 
ments in this great case closely, the incom- 
parable judicial ability of Justice White will 
be everywhere apparent. Absolutely inde- 
pendent of all, he yet had the support of all. 
He seemed to tower majestically over his 
associates in his clear conception of the es- 
sential elements necessary to be taken into 
consideration in determining the issues of 
the case. Fully confident in his own posi- 
tion, he unhesitatingly pointed out to his 
associates the particular errors which nulli- 
fied each of their several arguments. He 
was compelled to oppose on some conten- 
tion or another every member of the court 
and yet succeeded in practically satisfying 
all. His opinion is a masterpiece of simple, 
powerful, concise logic, reminding one of 
the perspicuity of Justice Miller or the 
incisiveness of Justice Field. Indeed, this 
and other recent opinions of Justice White 
have clearly and unquestionably  distin- 
guished him as one of the greatest judges 
who ever sat upon the federal bench. 
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NOTES OF IMPORTANT DECISIONS. 





COURTS—IMPOSING MINISTERIAL DU- 
. TIES UPON JUDGES.—Everything which a 
legislature may ask a court to do is not 
for that reason a judicial function. Ju- 
dicial functions are never determined by 
devolution, but by the intrinsic judicial 
character of the act necessary to be done. 
It was a failure to observe this very impor- 
tant distinction which misled the Supreme 
Court of New York in the recent case of Metz 
v. Maddox, 105 N. Y. Supp. 702, where that 
court upheld the constitutionality of an act 
requiring the Supreme Court on proper appli- 
cation to canvass the vote at any election by 
recounting the ballots and certifying the re- 
sult to the election officer with an “order” 
esfablishing the absolute correctness of the 
count. 

The argument by which the majority of the 
court reached the conclusion that this act did 
not impose ministerial duties upon the court 
is as follows: “The canvassing and counting of 
votes by election officers is a ministerial and 
not a judicial duty. That is unquestionable; 
but it does not follow that the canvassing and 
counting of votes may not become judicial. 
No one would question that that is the case 
in a regular action by the people of the state 
by the attorney-general to oust an incumbent 
from an office (indeed, that is all there is to 
be done as a rule in such an action to ascer- 
tain the resuit); and of course it is the same 
in any other form of action or proceeding 
which the legislature prescribes for the hear- 
ing and decision of an election dispute. It 
is true that a ministerial duty cannot be 
turned into a judicial one merely by being 
transferred to the courts by the legislature. 
The thing itself is what determines the branch 
of government to which it belongs. In the con- 
stitution of government in this country, state 
and national, government is divided into the 
three branches, the legislative, the executive 
and the judicial, and the powers of government 
are divided among these three branches ac- 
cording to their kind. The legislative branch 
may not exercise powers which are executive 
or judicial; the executive may not exercise pow- 
ers which are legislative or judicial; the ju- 
dicial may not exercise powers which are 
legislative or executive. The powers which, 
because of their kind, belong to any 
one of these branches may not be _ as- 
signed to or exercised by either of the other 
two, or by both of them combined; they can 
be performed by the branch to which they 
belong only. All of this is in no wise violated 
in the present case. If this statute simply 
provided that the ballots should be turned over 
to the supreme court, and that said court 
should recount them. and certify the result, 
without a herring and determination on notice 
to the contestants being had, it would require 
the performance of mere ministerial and not 
judicial work—werk which by the structure 
.of our government belongs to the executive 








branch and may not be put upon or performed 
by the judicial. But its provisions are very 
different. It provides for a judicial hearing 
and determination by due process of law, i. e., 
on due notice, of a contest between candidates 
for an office for the certificate of election and 
possession of the office thereunder. Such a 
dispute certainly belongs to the judicial 
branch of government and is referable to it by 
the legisiature. That its trial requires the 
court to canvass’ and count the votes makes 
such canvass and count a part of its judicial 
action. The foundation of the court’s jurisdic- 
tion is the dispute, and everything necessary 
to be done in the trial of such dispute is ju- 
dicial.”’ 

Two judges dissent in the principal case, 
expressing their dissent in the following 
clean-cut observations: “I have read the opin- 
ion of my brother, Gaynor, and find that every 
proposition upon which I base my conclusion 
is regarded by him as indisputable—i. e., (a) 
That a substitutionary recanvass and recount 
by a board not composed as article 2, Section 
6, of the constitution requires, violates that 
provision; (b) that the canvassing and count- 
ing of votes by election officers is a ministerial 
duty; (c) that a ministerial duty does not 
become judicial by calling it so or by impos- 
ing it upon the courts; (d) that a statute pro- 
viding simply for a -recanvass and certification 
of result by the supreme court would be un- 
constitutional; (e) that the court is limited by 
this act to an inspection of the ballots. He 
reaches a different conclusion by assuming 
that the act provides for a judicial hearing and 
determination of an election contest. If it 
were possible to read into the act any such 
purpose, I would agree with him. Surely the 
fact that the candidates are to be entitled to 
notice of the canvass and to be represented 
thereat by counsel does not make such can- 
vass a judicial hearing. They are entitled to 
be represented by watchers at the canvass by 
the election officers, as shown supra. The 
supreme court cannot be required to perform 
Ministerial acts which belong to executive or 
administrative officers, upon the assertion that 
there is a dispute involved. It cannot be called 
upon to settle disputes, except in a judicial 
way, in some judicial action or proceeding. A 
dispute is involved in every election; but the 
constitution has said that that dispute, so far 
as it involves the possession of a certificate of 
election, must be settled by boards constituted 
in a particular manner, and the only way the 
supreme court can take cognizance thereof is 
by the issuance of its writ of mandamus to 
compel such boards to obey the law. The 
dispute which presents a judicial question for 
determination in a judicial action or proceed- 
ing is the dispute over the title to the office. 
The trial of that question may involve one or 
many issues; i. e., the correctness of the can- 
vars, the regularity of the election proceed- 
ings, fraud, and the like, and, however few is- 
sues may be presented by the pleadings or 
tried by the court the judgment of the court 
wi!l forever settle all. But because only the 
single issue of the correctness of the count 
may be involved, and because in the trial of 
that issue the court will examine ballots for 
the purpose of pronouncing a judgment set- 
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tling the judicial question of the title to the 
office, it by no means follows that a proceed- 
ing is valid which limits the court to the per- 
formance of the ministerial duty of canvassing 
ballots for the sole purpose of performing an 
act which the constitution has committed to 
a bipartisan board.” 








THE ELEVENTH AMENDMENT. 





The Eleventh Article of Amendment to the 


Federal Constitution provides: *‘The judicial 
power of the United States shall not be con- 
strued to extend to any suit in law or equity 
commenced or prosecuted against one of the 
United States by citizens of another state, or 
by citizens or subjects of any foreign state.’’ 

As a state can act only through its duly 
selected and authorized officials, it would 
seem clear that a suit to compel or enjoin an 
official act of an officer of a state would be a 
suit against a state, and within the prohibition 
of thisamendment. But the decisions of the 
Supreme Court of the United States make it 
an open question as to whena suit against an 
officer of a state to restrain or ‘to compel his 
official action is to be regarded as a suit 
against a state. It was the contention of those 
men who were most prominent and influential 
in advocating the adoption of the federal con- 
stitution that the jurisdiction conferred upon 
United States courts by Article III, Section 
2, of that instrument would not extend to a 
suit against a state. But when the question 
first came before the supreme court in 1793, 
it was decided, with only one dissenting vote, 
in Chisholm v. Georgia,! that the federal 
constitution did confer jurisdiction in such an 
action upon the United States courts. The 
popular feeling aroused by this decision re- 
sulted in the adoption of the Eleventh Amend- 
ment placing a construction upon the power 
of the federal courts in denial of the jurisdic- 
tion as asserted in Chisholm v. Georgia. But 
when the construction of this amendment 
came b2fore the supreme court in Osborn v. 
The Bank,? it was decided that the prohibi- 
tion of the Eleventh Amendment would not 
apply unless the state was a party to the 
record. 

This decision which, if allowed to stand, 
would have had the practical effect of nulli- 


12 Dallas, 419. 
29 Wheaton, 739. 





fying the Eleventh Amendment, was subse- 
quently departed from in Wouisiana v. 
Jumel,? Cunningham v. Macon & Brunswick 
Railroad,‘ Hagood v. Southern,® and Chris- 
tian v. Atlantic, etc., Railroad,* and was 
finally expressly overruled in Poindexter v. 
Greenhow.’ And in this last decision it was 
decided that the question as to whether a 
state was or was not a party was nut to be 
determined by nominal parties to the record, 
but by aconsideration as to the effect of the 
judgment or decree to be rendered. In Jn re 
Ayres,® the jurisdiction of the United States 
court to enjoin an officer of a state from pro- 
ceeding in the state courts to enforce a state 
law was denied upon the broad ground that 
the state could act only through its officers 
and agents, and that a suit which sought to 
prevent those officers and agents from acting 
in an official capacity in the performance of a 
public duty was in effect a suit against the 
state. The theory of the decision denying 
the jurisdiction of the United States court 
was forcibly expressed by Mr. Justice Field 
in the concurring opinion, in which he 
said: ‘** * * To enjoin the officers of 
the commonwealth charged with the super- 
vision and management of legal proceedings 
in her behalf, from bringing suits in her 
name, is nothing less than to enjoin the com- 
monwealth for only by her officers can such 
suits be instituted and prosecuted. ‘This 
seems to me an obvious conclusion.’’ 

The next case of importance decided hy 
the supreme court, in which a construction of 
the Eleventh Amendment was involved, was 
Reagan v. The Trust Co.,? in which an in- 
junction was asked by the stockholders of a 
railroad doiag business in the State of Texas 
against the attorney-general and the members. 
of the state board of -railroad commissioners 
from enforcing a schedule of state rates 
which the board had fixed under the authority 
of an act of the Texas legislature. The 
Supreme Court of the United States sustained 
the jurisdiction of the circuit court upon 
three grounds: First, that the State of Texas 
had by express statute consented to be sued 


3 107 U.S. Til. 

4109 U. S. 446, 

5 117 U. 8.52. 

6 186 U. S. 233. 

7114 U. 8. 270. 
* 8123 U.S. 448. 

9 154 U. 8. 362. 
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in the United States Circuit Court, in that it 
had provided in the law creating the Board 
of Railroad and Warehouse Commissioners 
for the institution of a suit ‘‘in any court in 
Travis county’ to test the validity of its 
orders; second, that the prohibition of the 
Eleventh Amendment app.ied only to a case 
in which the state had a financial or proprie- 
tary interest as distinguished from its govern- 
mental interest; third, upon the theory that 
when officers of a state are proceeding under 
the color of an unconstitutional statute to 
commit acts of wrong or injury, they do not 
represent the ‘‘state’s action and liability.’’ 

Following the decision in the Reagan case, 
the supreme court sustained the jurisdiction 
of the United States court to enjoin the 
Board of Railroad and Warehouse Commis- 
sioners and the attorney general of the state of 
Nebraska, who was ex-officio a member of 
said board, from enforcing penalties against 
the railroads of that state for failure to com- 
ply with the maximum freight rate law, and 
the injunction also restrained the attorney- 
general from iustituting any proceeding to 
compel the railroad to comply with the law. 
The contention was not made by the counsel 
who represented the state of Nebraska, among 
whom was Mr. Bryan, that the suit was in 
effect a suit against the state. The court in 
the decision written by Mr. Justice Harlan 
regarded it as doubtful as to whether this 
question was presented by the assignments of 
error. Ina brief reference, however, to the 
question, the jurisdiction was sustained upon 
the basis of the third classification announced 
in Reagan v. Trust Co.!° 

Following this decision, the court under- 
took to declare in Fitts v. McGhee,!! the 
controlling distinctions which determine the 
application of the Eleventh Amendment. In 
that case the receiver of a railroad company 
doing business in the state of Alabama asked 
for an injunction against the attorney-general 
of the state and the prosecuting attorney of 
one of the counties from enforcing by crimi-« 
nal prosecutions, or any other proceedings, 
the law establishing maximum charges for a 
railroad toll bridge. The court in its de- 
cision, written by the same Justice who 
announced the judgment of the court in Smyth 


vy. Ames, undertook to distinguish the doc- 


10 Supra. 
11 172 U. S. 516. 





trine of that case and the Reagan case and to 
deny its application to the facts presented by 
the case of Fitts v. McGhee. The distinction 
was based upon the fact that in the two 
former cases the officials of the state sought 
to be enjoined were ‘‘specially charged’’ with 
the enforcement of the law there claimed to 
be unconstitutional, while in the case of Fitts 
v. McGhee the attorney-general and the 
prosecuting attorney bore no different rela- 
tion to the act in question than they did to 
any other statute of the state. The court said : 
‘‘Upon examination, it will be found that the 
defendant in each of those cases were officers 
of the state, specially charged with the exe- 
cution of a state enactment alleged to be un- 
constitutional, but under the authority of 
which, it was averred, they were committing, 
or were about to commit, some specific wrong 
or trespass to the injury of the plaintiff’s 
rights. There is a wide difference between a 
suit against individuals, holding official posi- 
tions under a state, to prevent them, under 
the sanction of an unconstitutional statute, 
from committing by some positive act a wrong 
or trespass, anda suit against officers of a 
state merely to test the constitt tionality of a 
state statute, in the enforcement of which 
those officers will act only by formal judicial 
proceedings in the courts of the state. In the 
present case, as we have said, neither of the 
state officers named held any special relation 
to the particular statute alleged to be uncon- 
stitutional. They were not expressly directed 
to see to its enforcement. If, because they 
were law officers of the state, a case could be 
made for the purpose of testing the constitu- 
tionality of the statute, by an injunction suit 
brought against them, then the constitution- 
ality of every act passed by the legislature 
could be tested by a suit against the governor 
and the attorney-general. * * * That 
would be a very convenient way for obtaining 
a speedy judicial determination of questions of 
constitutional law which may be raised by 
individuals, but it is a mode which cannot be 
applied to the states of the Union consistently 
with the fundamental principle that they can- 
not, without their assent, be brought into any 
court at the suit of private persons.’’ 

The fact that the officers of the state 
were specially charged with the enforcement 
of the laws in the Reagan case and Smyth v. 
Ames, was not made the basis of the jurisdic- 
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tion in either of those decisions, and the peti- 
tion in each of those cases alleged that the 
officers of the state were about to proceed to 
commit their acts ‘of wrong or trespass’’ by 
the institution ‘‘of formal judicial proceed- 
ings in the courts of the state’’ to compel the 
railroad companies to comply with the acts 
alleged to be unconstitutional. It would 
seem on principle that when officers of a state 
are specially charged with the enforcement of 
a state statute, they would as completely and 
absolutely represent the ‘‘state’s action and 
liability’ in a suit instituted for that purpose 
as they would in a case in which they had 
begun such an action as a result-of the exer- 
cise of their official judgment and discretion. 

There was nothing in the statutes of the 
state of Texas or of Nebraska that would have 
deprived the defendants of their right to 
question the constitutionality of the laws in 
controversy, as the court decided the defend- 
ants must do in the Alabama courts in refer- 
ence to the act of that state which was alleged 
to be unconstitutional. 

In the case of Fitts v. McGhee, the court 
also quotes with approval from the decision of 
In re Ayres, and again announces the broad 
doctrine that as a state can act only through 
its officers and agents that a suit which seeks 
to restrain them from performing their official 
duties is in effect asuit against a state. The 
distinction announced in the Reagan case, 
that such suits were to be regarded as 
‘suits against a state only in those 
cases in which the state had a proprietary or 
financial interest, was not mentioned in Smyth 
v. Ames or in Fitts v. McGhee. It was, 
however, again declared by the supreme 
‘court in the decision written by Mr. Justice 
Brewer in Missouri, Kansas & Texas Railroad 
v. Missouri Railroad Commissioners.!? This 
doctrine, however, has been materially weak- 
“ened by subsequent decisions in which it has 
been decided that the state or the nation as 
parens patriae could proceed by injunction to 
protect those rights which affect it merely in 
a governmental capacity. 

In the case of State of Missouri v. State of 
Illinois,'* the right of the state of Missouri 
to institute a suit in injunction to restrain the 
state of Illinois from doing that which would 
injuriously affect the health and welfare of the 


12 183 U. S. 53. 
3-200 U. S. 496. 





people of Missouri, was sustained upon this 
latter theory. And in the cases of In re 
Debs,!* and Burton v. United States,° the 
court announced the doctrine that the United 
States was to be regarded as a party toa con- 
troversy even though its only interest therein 
was in a governmental capacity. Conse- 
quently, it would seem to follow that if such 
an interest would justify the institution of a 
suit by a state or the national government, a 
suit which sought to restrain an officer of a 
state from exercising such a right for the 
state would in effect restrain the state. The 
cases of In re Ayres and Fitts v. McGhee on 
the one hand, and Reagan v. The Trust Com-_ 
pany and Smyth v. Ames upon the other, have 
all been cited with approval in subsequent 
decisions, and the doctrine of none of these 
cases has been criticised and none has been 
overruled. It is plainly evident therefore 
that no one controlling distinction or prin- 
ciple that is satisfactory or consistent can be 
deduced from these decisions for determining 
when a suit is or is not a suit against a state 
within the meaning of the Eleventh Amend- 
ment. 

By a process of judicial inclusion and ex- 
clusion, the following distinctions can be 
fairly drawn from the decisions upon this 
question for determining when a suit against 
state officers is a suit against a state: 

First. Inorder that a suit at law or equity 
can be considered as prohibited by the Elev- 
enth Amendment, it is not not necessary that 
the state should in name be a party to the 
record. 

Second. It is not necessary that some 
money demand or property interest belonging 
to the state in its corporate capacity should 
be the subject-matter of litigation. A suit 
against an officer of the state is to be regarded 
as a suit against a state when (1) it seeks to 
enjoin such official from instituting formal 
judicial proceedings in the name of the state 
in its own courts to secure the enforcement of 
a state law; (2) when such officer has the 
right to exercise an official discretion as to 
whether he will or will not institute such a 
suit ; (3) when by reason of such suit he can 
incur no personal liability to the person 
against whom the proceedings are brought; 
(4) when he is not specially charged with the 


14 158 U. S. 564. 
15 202 U. S, 844 
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duty of instituting a particular proceeding to 
enforce a state law in such a manner as to 
make his action in that regard the perform- 
ance of a mere ministerial duty. 

This question was fully argued and pre- 
sented to the supreme court in the case of In 
re Edward T. Young, attorney-general of 
Minnesota, on the 2nd and 3rd of December, 
in which case the writer participated as one 
of the counsel for the petitioner in support of 
the contention that any suit in a United 
States court which sought to restrain the 
attorney-general of a state from proceeding 
by formal judicial proceedings in the state 
courts to enforce a state law was in effect a 
suit against a state. The facts presented in 
. that case were as follows: 

On the 31st of May, 1907, the stockholders 
of the Northern Pacific filed a bill in injunc- 
tion in the United States Circuit Court asking 
that the attorney-general be enjoined from 
instituting any proceedings in the state court 
to compel the railroad company to comply with 
the provisions of the maximum freight rate 
law, which was to have gone into effect upon 
June ist. The board of railroad and ware- 
house commissioners was joined as a defend- 
ant and certain relief was sought against it in 
reference to some of its orders, and also the 
passenger rate law. The relief asked for 
against the railroad board was, however, de- 
nied. The railroad was also joined as a party 
defendant, and an injunction was asked re- 
straining it from obeying the act in question. 
A temporary injunction was granted against 
the attorney-general, in accordance with the 
prayer of the petition, which he proceeded to 
disobey by instituting a suit in mandamus in 
the district court of Ramsey county for the 
purpose of requiring the railroad company to 
obey the act in question or to show cause why 
it should not do so. He was thereupon cited 
for contempt before the United States Circuit 
Court and adjudged guilty. He applied for 
and was granted a writ of habeas corpus by 
the Supreme Court of the United States, and 
the argument in question was to determine 
whether the United States Circuit Court had 
jurisdiction to enjoin the attorney-general, or, 
in other words, whether the suit against him 
was a suit against the state of Minnesota. 
The attorneys for the railroad company re- 
lied upon the Reagan case and Smyth v. 
Ames, while the petitioner placed his princi- 





pal reliance upon Jn re Ayres and Fitts v. 
McGhee. 

The effect of the decision that is to be ren- 
dered in this case will doubtless determine 
the question as to what courts have the right, 
in the first instance, to pass upon the consti- 
tutionality of state laws fixing maximum rates 
for public service corporations. If the con- 
tention of the attorney-general of Minnesota 
is sustained, it will not be difficult for the 
several states to so frame legislative enact- 
ments of this character as to give to their 
officers the right to proceed in the courts» of 
the state to compel obedience by such cor- 
porations, in case the latter are unable to 
convince the courts that the ac's are uncon- 
stitutional. If the contention of the attorney- 
general of Minnesota is denied, then the 
United States Circuit Courts will have the 
right in all cases to decide, in the first in- 
stance, as to whether a state enactment 
regulating the charges of public service cor- 
porations is void as repugnant to the Four- 
teenth Amendment. 

The result of such a decision will produce 
the following anomalous situation: Upon the 
affidavit of a railroad official or agent that a 
state law regulating its charges is unreason- 
able or confiscatory, the officers of the state 
will be enjoined from proceeding by formal 
judicial proceedings in the state courts to 
secure an obedience to such laws, or to bave 
the question of their constitutionality deter-— 
mined. The result will, therefore be that the 
railroad companies will enjoy an immunity 
from suit in the state -ourts, while the states, 
in the person of their officials, will enjoy no 
immunity from suit in the United States 
courts. 

It was also urged by the counsel for the 
petitioner in the Young case that as the Four- 
teenth Amendment prohibited any state fiom 
depriving one of ‘this property without due 
process of law,’’ or from denying one the 
‘-equal protection of the laws,’’ that the jur- 
isdiction of the United States Circuit Courts 
could not be invoked except upon the theory 
that the wrongful actsought to be enjoined 
was the act of the state. It is at once appar- 
ent that if an injunction is asked in the United 
States Circuit Court to restrain the commis- 
sion of an act which it is claimed will deprive 
one of his property without due process of 
law, the act must be the act of a state before 
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the Fourteenth Amendment has any applica- 
tion.16 ; 

If the act sought to be enjoined was not the 
act of a state then there would be no federal 
question involved under the Fourteenth 
Amendment. The conclusion then is irre- 
sistible that if the jurisdiction of the United 
States Circuit Court is asserted on the theory 
that a federal question is involved by reason 
of the violation of the Fourteenth Amendment, 
the suit is a suit against a state. If the act 
sought te be enjoined.is not the state’s act, 
the Fourteenth Amendment is not involved. 
If the act sought to be enjoined is the state’s 
act, then the Eleventh Amendment interposes 
to deny jurisdiction. This proposition, while 
it has been announced in some of the cases 
has apparently not been considered in recent 
decisions. In the Ayres case the court said: 
‘“*The acts alleged in the bill, as threatened 
by the defendants, are violations of the as- 
sumed contract between the state of Vir- 
ginia and the complainant, only as they are 
considered to be the acts of the state of Vir- 
ginia. The defendants, as individuals, not 
being parties to that contract, are not capable 
in law of committing a breach of it. * * * 
In a certain sense and in a certain way, the 
constitution of the United States protects con- 
tracts against laws of a state subsequently 
passed impairing their obligation, and this 
provision is recognized as extending to con- 
tracts between individuals and the state; but 
this, as is apparent, is subject to the other 
constitutional principie, of equal authority, 
contained in the Eleventh Amendment, which 
secures to the state an immunity from suit.’’ 

The same pr.nciple was announced in Car- 
ter v. Greenhow,'* in which case the court 
said, in speaking of theapplication of Article 
I, section 10, and the Eleventh Amendment : 
‘‘That constitutional provision (Article I, 
section 10), so far as it can be said to confer 
upon or secure to any person any individual 
rights, does su only indirectly and .ncident- 
ally. It forbids the passage by the states of 
laws such as are described. If any such are 
nevertheless passed by the legislature of a 
state, they are unconstitutional and void.* * * 
But where the contract is between the indi- 
vidual as the state, no action will lie against 
the state, and any action founded upon it 


16 Barney v. City of New York, 193 U. S. 430. 
7 114 U. S. 317. 





against defendants who are officers of the 

state, the object of which is to enforce its _ 
specifi: performance by compelling those 

things to be done by the defendants, which 

when done, would constitute a performance 

by the state, or forbid the doing of those 

things which, if done, would be merely 
breaches of the contract by the state, is in 

substance a suit against the state’ itself, and 

equally within the prohibition of the E'eventh 

Amendment. 

It cannot be doubted that the Eleventh 
Amendment to the constitution operates to 
create an important distinction between 
contracts of the state with individuals, and 
contracts between individual parties.’’ 

Therefore, unless it can be successfully 
eontended that the prohibition aga‘ust the 
states contained in the fourteenth amendment 
is of a different kind and character than the 
prohibition contained in Article I, section 10, 
all that is said in these cases applies with 
equal force to a suit in which the protection 
guaranteed by the Fourteenth Amendment is 
invoked. The inevitable conclusion from this 
analysis is that those who assert the jurisdic- 
tion of the United States Circuit Courts to 
restrain officers of a state from enforeing in 
state 2ourts state Jaws must contend that the 
Fourteenth Amendment has repealed the | 
Eleventh Amendment. 


The inconsistency of the contention of those 
who invoke the jurisdiction of the Uni ed 
States Circuit Court to enjoin an officer of a 
state from instituting a suit in the state courts 
to enforce a state law on the ground that such 
an action would deprive one of his property . 
without ‘‘due process of law,’’ is apparent 
from the fact that the suit inthe state courts 
would itself be ‘‘aue process of Jaw ’’ How 
can one be deprived of property ‘‘ without due 
process of law’’ by being subjected to a suit 
in a state court in which can be invoked all 
of the defenses that would sustain a suit in 
injunction in the United States Circuit Courts? 
These and other controverted questions aris- 
ing from the numerous decisions in which the 
meaning of the Eleventh Amendment has 
been considered will, it is hoped, be satisfac- 
torily answered in the decision that is to be 
rendered in the Young case. The decisions 
of the United States Circuit Courts have been 
by no means harmonious, and marked contra- 
dictions have appeared as one circuit judge 
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has endeavored to follow the decisions in the 


Reagan case and Smyth v. Ames, and another 
the doctrines announced in Jn re Ayres and 
Fitts v. McGhee. 

In many of the decisions in the United 
States Circuit Courts the doctrine of neces- 
sity is strongly urged in support of the juris- 
diction of those courts to restrain officers of a 
state from enforcing s'ate laws. This neces- 
sity has been cla:med by reason of the 
extreme penalties that have sometimes been 
imposed by different states to enforce obed- 
ience to their enactments. That is, the 
states have sought to make the penalties for a 
violation of maximum rate laws so severe that 
the railroads would be afraid to run the risk 
of incurring them by disobeying the law. 
Whether the prejudice against railroad inter- 
ests which has found expression in these laws 
has had just ground for its existence, is im- 
material. For no state can afford to deny to 
any public service corporation doing business 
within its limits the right of a full and fair 
hearing in its own courts to determine whether 
the provisions of a law fixing the charges or 
regulating the operation of the corporation 
are in accordance with the state and the fed- 
eral constitutions. On the other hand, 
public service corporations should not and 
cannot, consistent with the Eleventh Amend- 
ment, be permitted to restrain officers of a 
state from euforcing state laws in the courts 
of the state. 

During the last twenty years the efforts of 
the states to regulate the charges for the 
transportation of persons and of property 
wholly within the limits of the state have not 
been attended with unqualified success. In 
1886, the report of the committee appointed 
by congress to investigate conditions in the 
railroad business of the country, which report 
resulted in the enactment of the interstate 
commerce law, disclosed that the charges for 
intra-state traffic were proportionately much 
higher than the charges for interstate traffic. 
The same conditions exist to-day. And the 
fact that the states have not been able to 
secure a correction of this manifest discrimi- 
nation against intra-state traffic is largely due 
to the fact that the United States Circuit 
Courts have generally been prompt and willing 
to enjoin the officers of a state from enforcing 
laws regulating the charges of railroads in 
intra-state traffic. Upon the affidavit of some 





subordinate official, with the most general 
declaration as to the facts upon which the 
alleged unconstitutionality of the act is based, 
these injunctions have been granted. And 
when once granted, the complicated charac- 
ter of the issues involved, the lack of con- 
tinuity of effort on the part of the represen- 
tatives of the state, by reason of changing 
administrations, the necessary delays incident 
to litigation and the desire for delay prompted 
by the interest of the railroad companies, 
have brought about the tesult that when a 
final determination is reached, the law in con- 
troversy has become obsolete and its neces- 
sity has long since ceased to exist. Some 
fairer and more speedy method for the deter- 
mination of these controversies must be 
secured. Constitutions and statutes, the 
courts that interpret their meaning, and the 
officers who enforce them, are all but instru- 
mentalities created by the people in their 
organized capacity for the protection of life, 
liberty and the pursuit of happiness. When 
from any cause these instrumentalities fail to 
subserve the purpose of their creation, they 
can be, and they will be, modified or re- 
moved. ‘The controversies and contentions 
as to the construction that has been .and 
should be given to the Eleventh Amendment 
are the cause of serious concern that conflicts 
will occur between the state and federal 
authorities which will disturb the harmonious 
operation of our dual system of sovereignties. 
From this controversy must come, either by 
judicial interpretation, or by congressional 
legislation, a result which will secure for the 
rights of property every protection guaran- 
teed by the federal constitution and to the 
states that essential attribute of sovereignty— 
the right to enforce its own laws in its own 
courts. 
Hersert 8. H'apwey. 
Attorney-General, State of Missouri. 








DIVORCE—INSANITY AS A DEFENSE TO 
A SUIT FOR DIVORCE ON GROUND OF 
ADULTERY. 


KRETZ V. KRETZ. 





(Court of Chancery of New Jersey, 
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A husband is not entitled to divorce on the 


ground of adultery, where the wife at the time 
of the commission thereof was insane, 
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Though there may be some doubt as to the 
right of the Court of Chancery in a suit for 
divorce on statutory grounds to enforce purely 
equitable rules and maxims against the com- 
plaining party, yet where that question has 
been considered in this state the right has 
been recognized. 


LEAMING, V. C.: The bill is filed by com- 
plainant for the procurement of a decree of 
divorce against defendant on the ground of 
adultery. The answer of defendant denies the 
adultery charged. During the progress of the 
trial it became manifest that defendant was 
insane. A guardian ad litem was then appoint- 
ed, who answered for the defendant, denying 
the commission of the adultery charged, and also 
averring that at the time of the alleged adul- 
tery defendant was insane. Complainant now 
admits that defendant is insane at this time, 
but insists that the insanity did not exist at 
the time the adultery is alleged to have been 
committed, and further insists that, even 
though the insanity of defendant in fact ex- 
isted at the time of the alleged offense, that 
fact will not operate as a defense. As to the 
latter claim complainant relies upon the case 
of Matchin v. Matchin, 6 Pa. 332, 47 Am. Dec. 
466. In that case it is held that, although in- 
sanity will operate as a defense to a criminal 
charge of adultery, principles of public policy 
require that the insanity of a wife at the 
time of the commission of the offense shall 
‘iot be permitted to defeat the right of 
a husband to a divorce based upon the 
offense. The theory of the decision ap- 
pears to be that the paramount purposes of 
marriage are the procreation and protection 
of legitimate children, the institution of fami- 
lies, and the creation of natural relations 
among mankind, and that these public counsid- 
erations so far outweigh the private interests 
of the immediate parties that the marriage 
relation will be dissolved for the offense 
named when committed by the wife, notwith- 
standing her insanity at the time of the com- 
mission of the act. I am unable to accept the 
views expressed in the Matchin case. For a 
husband to cast off a wife for an act commit- 
ted by her while insane impresses me _ as 
scarcely less than barbarous, and as wholly in- 
consistent with the necessities arising from 
social conditions. If society has any demand 
to assert in such a case, it is a demand for 
the protecting care of the husband alike be- 
fore and after the unfortunate act. The prin- 
ciples of the Matchin case would require a 
court to grant a decree of divorce to a hus- 
band whose wife had been the victim of a 
rape. I am unable to conceive how any court 
can properly give sanction to the views ex- 
pressed in the case under review, and I must 
decline to recognize it as a binding precedent. 





No other court, so far as I have been able to 
discover, has given sanction to the views ex- 
pressed in the Matchin case, while the very 
contrary has been established by the courts 
of several states. Nichols v. Nichols, 31 Vt. 
328, 73 Am. Dec. 352; Broadstreet v. Broad- 
street, 7 Mass. 474; Wray v. Wray, 19 Ala. 
522; Mims v. Mims, 33 Ala. 98; Wray v. Wray, 
{d 187. See also Yarrow v. Yarrow (1892), 
Prob. Div. 92, and Hill v. Hill, 27 N. J. Eq. 
214. In 1 Bishop on Marriage and Divorce, 
Section 712, it is stated that the doctrine of 
Matchin v. Matchin has found no support. I 
conclude, therefore, that, if defendant was in- 
sane at the time of the alleged adultery, that 
fact constitutes a complete defense to the bill. 

It is probably impossible to determine with 
entire accuracy the condition of the mind of 
defendant at the date of the alleged offense. 
The offense is alleged to have been committed 
in January, 1906. For a number of years prior 
to that date the wife had indulged in alcoholic 
stimulants to such an extent that her mind 
has become enfeebled, and all the witnesses 
agree that her condition gradually grew worse, 
until she finally became insane as the result 
of alcoholism. The only dispute is as to exact 
time when she may be said to have reached 
that condition. About six months before the 
alleged offense her husband filed a petition for 
her commitment to an asylum for the insane, 
based upon an allegation of her insanity. Drs. 
Bray and Horning then examined her and cer- 
tified that she was a proper person for com- 
mitment to the asylum. She was not com- 
mitted, but the reason why the proceedings 
were discontinued does not fully appear. Dr. 
Bray now testifies that she was not then in- 
sane, but that he recommended her commit- 
ment on account of her condition, which he 
describes as “alcoholism,” as distinguished 
from insanity. His testimony is that alcoholism 
is not insanity, but that insanity is the result of 
alcoholism, and that, while she has reached 
the condition of insanity at this time, she had 
not reached that condition at the time named. 
Dr. Horning, who was the family physician, 
testifies that she was then insane, and that 
she had been insane from a time long prior 
to the date of the alleged offense. As family 
physician his opportunity for knowing her ex- 
act condition was much superior to that of Dr. 
Bray. Neither of the physicians profess to be 
specialists in mental diseises, although Dr. 
Bray appears to have given the subject the 
more extended consideration. The other wit- 
nesses touching the mental condition throw 
little light upon the question as to just when 
defendant may have first reached her present 
unfortunate condition. Upon the whole testi- 
mony my best judgment is that if defendant 
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had not, at the time of the alleged commission 
of the offense named, reached a mental condi- 
tion which may be technically defined as in- 
sanity, she had reached a mental condition so 
far from normal that to charge her with full 
responsibility for her conduct would be incon- 
sistent with the principles upon which equita- 
ble relief is uniformly founded. She was then, 
at the very least, in a mental condition where 
no one could properly expect from her the 
complete exercise of a rational judgment, al- 
though it appears impossible to say with posi- 
tiveness that she may not have then known 
right from wrong. Upon this branch of :the 
case my conclusion is that defendant’s mind 
was so far impaired at the date of the alleged 
offense that no decree can properly be made 
against her based upon the acts charged. 

Another feature of the case merits attention. 
Whether defendant was technically sane or 
insane in January, 1906, it is entirely clear 
that at that time her condition was such as to 
demand from her husband his most solicitous 
care and attention. Only six months prior to 
that date he had alleged that she was insane 
and sought her commitment on that ground. 
His testimony now is that he _ sought 
the commitment in the hope that con- 
mnement in an asylum would operate to 
cure her habit of intemperance; but, whatever 
his belief may have been at that time as to 
her sanity, he was fully aware of her unfortu- 
nate condition, and owed to her the utmost 
care and attention. Instead of bestowing upon 
her that care which her condition demanded, 
he went to Europe in December, 1905, and re- 
mained absent until February, 1906, leaving 
defendant entirely alone and unprotected in 
her home during all of that time. During that 
period of absence the offense now in question 
is alleged to have occurred. I am impressed 
that under such circumstances the primary re- 
sponsibility for the act charged may be said 
to equitably rest upon the husband. By a 
proper observance of his plain duty to his wife 
the offense now charged against her could not 
have occurred, and, on the other hand, his con- 
duct was such that he should have reasonably 
anticipated the happening of exactly that 
which he now charges. I am not unmindful of 
the fact that the neglect of a husband to per- 
form his duties to his wife will not ordinarily 
excuse her infidelity, even though such neglect 
may be a natural and probable cause for her 
wrongful act; but where, as in the present 
case, a husband knows his wife to be utterly 
incapable of protecting herself against evil 
doers, there can be but slight difference be- 
tween leaving her alone and unprotected for 
so long a period and a deliberate procurement 
of her infidelity. 

In De.by vy. Derby, 21 N. J. Eq. 40, Chan- 





cellor Zabriskie said: “A party who has nega- 
tively violated a solemn contract in its two 
most vital parts, to love and cherish, and has 
only performed it in the last and least, to sup- 
port, comes into a court of equity with an ill 
grace to complain of a positive breach by the 
party whom he first injured. His hands are 
not unclean in the sense which would apply 
if he had committed the same crime, but they 
were so weakened, blanched, and attenuated 
by willful nonperformance that they take but 
feeble hold on the horns of the altar of justice. 
Such a complainant cannot expect any favora- 
bie leaning of the court, but must present a 
case free from any reasonable doubt.” 
I will advise a decree dismissing the bill. 


NOTE.—Insanity as a Defense to Suit for Di- 
vorce Based on Proper Statutory Grounds.—Until 
insanity itself shall be made a ground for di- 
vorce it is hardly possible that any court would 
hold that an act committed by an insane spouse, 
which if otherwise committed constituted a stat- 
utory ground for divorce would be effective for 
that purpose on application for a decree by the 
other spouse. The case of Matchin v. Matchin, 
6 Pa. St. (6 Barr) 332, holding to the contrary, 
has been most severely criticized by the almost 
unanimous consensus of later judicial opinion. 
Indeed, judges of the same state have repudi- 
ated it. Thus, in the recent case of Hansell v. 
Hansell (Com. Pl.), 15 Pa. Co. Ct. Rep. 514, 3 
Pa. Dist. Rep. 724, it was held that in proceed- 
ings by a wife for divorce on the ground of 
cruel and barbarous treatment, insanity of the 
husband is a defense. 

There is therefore no doubt that the rule is 
well settled, in accord with the ruling of the 
court in the principal case that a divorce will 
not be decreed for the cause of adultery, if it 
appear that the libellee was insane when the 
offense was committed. Broadstreet v. Broad- 
street, 7 Mass. 474; Wray v. Wray, 19 Ala. 522; 
Nichols v. Nichols, 31 Vt. 328, 73 Am. Dec. 352; 
Mims v. Mims, 33 Ala. 98. In the case of Nichols 
v. Nichols, Justice Redfield says: “In such cases 
there is wanting the consenting will, which is 
indispensable to give the acts the quality either 
of severity or desertion. The case is the same 
in regard to acts of sexual intercourse with one 
not the husband. If done by force or fraud, no 
one could pretend that it formed any ground 
for dissolving the bonds of matrimony. And in- 
sanity is even more an excuse, if possible, than 
either force or fraud. It not only is not the act 
of a responsible agent, but in some sense it 
might fairly be regarded as superinduced by 
the consent or connivance of the husband, since 
he has the right, and is bound in duty, to re- 
strain the wife, when bereft of reason and the 
power of self-control, from the commission of 
all unlawful acts, both to herself and others.” 

As in the case of adultery, so as to other 
grounds, insanity is a perfect defense to an ap- 
nlication for divorce. Thus, where failure to 
support a wife is a ground for divorce, never- 
theless the wife is not entitled to a divorce on 
that ground when the failure to support waa 
caused by the husband’s insanity. Baker v. Ba- 
ker, 82 Ind. 146. So also in proceedings by a 
wife for divorce on the ground of cruel and 
barbarous treatment, the insanity of the hus- 
band is a complete defense. Hansell v. Hansell, 
15 Pa. Co. Ct. Rep. 614, 3 Pa. Dist. Rep. 724; 
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Wertz v. Wertz. 43 Iowa, 534; Tiffany v. Tiffany, 
84 Iowa, 122, 50 N. W. Rep. 554. So also a stat- 
ute granting divorce to both husband and wife 
who have lived separate from each other for 
five years assumes that they did so because of 
their mutual purpose to do so, or because one 
so determined, and tne other acquiesced; and 
hence a wife is not entitled to divorce from an 
insane husband who is confined in an asylum. 
Ferguson v. Ferguson, 8 Ky. Law Rep. 428. 

It seems, however, that the great difficulty in 
this class of cases is to distinguish the degree 
of insanity which will be sufficient to consti- 
tute a defense. Some courts have intimated 


that such insanity must be such as to totally 


incapacitate a person and be sufficient to war- 
rant his confinement in a lunatic asylum. Smith 
v. Smith, 33 N. J. Eq. 458, citing English au- 
thorities. Other authorities cited, supra, make 
the question determine on the fact whether the 
act or acts constituting the ground for divorce 
were themselves the resultant of an insane de- 
lusion or a disordered mind irrespective of the 
defendant’s mental condition otherwise. In the 
case of Smith v. Smith, supra, the court said: 
“It seems clear that a wife is equally entitled 
to protection under our divorce law against 
extreine cruelty on the part of her husband, 
where his malevolence is the result of insane 
delusion, as where it springs from jealousy or 
hatred. A distinction is to be made between 
such a case and a case where the husband is 
shown to be insane generally. In the latter 
case the wife may obtain protection through 
appropriate proceedings to cause her husband 
to be declared a lunatic. A man may, as is well 
known, be mentally competent to transact all 
business and still be the subject of insane de- 
lusion as to a particular individual. Where a 
man is capable of managing his estate and dis- 
charging all his duties towards everyone else 
except his wife, whom he maltreats because of 
an insane delusion as to her, rendering associa- 
tion with him by her unsupportable and unsafe, 
and perhaps even endangering her life, it would 
be irrational to deny her the protection of the 
law.” 








CORRESPONDENCE. 





THE GREAT EASTERN KENTUCKY COAL LANDS COR- 
PORATION CASE—IS IT OBITER? 
Editor of the Centrat Law Journal: 

Section 1 of article 3, page 115, Session Laws of Ken- 
tucky, 1906, makes it the duty of each and every owner 
or claimart of land to pay all taxes which have been 
assessed, or should have been assessed against him, or 
those under whem he claims, as owner or claimant, as 
of the 15th day of September, 1901, 15th of September, 
1902, the 15th of September, 1903, the Ist day of Sep- 
tember, 1904, and the 1st day of September, 1905. And 
if such owner or claimant has failed to so pay and 
assess his land, he was required to present a petition 
to the county court, of the county wherein his land 
lay, asking leave to assess and pay by the Ist day of 
March, 1907, and if he failed to do this, the law, section 
1, declared him delinquent, and under section 3 of this 
article 3, his land was liable to forfeiture in a proceed- 
ing in the circuit courts. The Eastern Kentucky Coal 
Lands Corporation, in a petition, supposed to be prop- 
er, by the party who prepared it, asked leave of the 
county court in Pike county to assess the land it was 
claiming, and the petition was demurred to by parties 
representing the commonwealth, and the demurrer 





was sustained by the court on the ground that the pe- 
tition was insufficient. An appeal was taken as pro- 
vided by the statute under which the petition was 
filed, and the circuit court affirmed the action of the 
county court. An appeal was then taken to the court 
of appeals, and that court affirms the action of both 
the lower courts, saying, in the abstracts of its opinion 
which we have examined, that the petition to assess 
was insufficient, vague and indefinite. 

As we understand law practice, the party filing a 
petition to assess his land was not questioning the 
soundness of the law under which he filed bis petition, 
but was attempting to comply with it, and all three of 
the courts held that the pleader had faiied to doa 
good job, and that the only question before the court 
was one as to the sufficiency of a pleading. 

But notwithstanding the party making application 
to assess its land seemed to recognize the sufficiency 
of the statute under which the application was made, 
we find on eight different grounds the appellant at- 
tacked the constitutionality of the law in the appellate 
court. And not only that, it would seem the court 
heard argument, and ruled against the appellant 
upon each and all of the points made in his argument. 
To the outsider this looks like queer practice, first, to 
argue questions, which, if in the case, had not been 
reached by any pleading before the court, and second, 
for the court to decide questions that could not be be- 
fore the court, by any pleading in the case. From all 
we know of the facts in this case, the questions argued 
by counsel and decided by the court, will likely arise 
at some st ge of the case. 

But until the time comes, when such an argument 
would be proper, and such a decision binding, by not 
being obiter, it would look like all of what we haye 
been reading in this case, was a pounding of the at- 
mosphere. Yet we find the newspaper men who edit 
the head lines of their papers, and are our greatest 
constitutional lawyers, declare that the opinion virtu- 
ally settles the title to millions of acres of land in 
eastern Kentucky. The case was decided by the Ken- 
tucky Courts of Appeals last week, and the title is 
The Eastern Kentucky Coal Lands Corporation v. The 
Commonwealth. ; 

If the CENTRAL Law JOURNAL can throw any light 
upon this strange situation, many of its readers, one 
of whom is the writer, will be glad to be. illuminated. 

Indianapolis, Ind. JOHN Law. 


[We have sent for a copy of this very important case 
and will publish it with proper annotations at our 
first opportunity. Until that time we do not desire to 
express an opinion on this apparently very iniportant 
decision. * Eprror.] 








BOOK REVIEWS. 





ROSE’S CODE OF FEDERAL PROCEDURE. 





No works have been more successful than the 
works of Walter Malins Rose on federal law, 
his notes on the United States Supreme Court 
Reports being especially well and favorably 
known. His Code of Federal Procedure seems 
destined to share a similar success. This work 
is founded upon and supersedes Desty’s Federal 
Procedure which was itself a classic. In this 


new work the author states all the law govern- 
ing jurisdiction and procedure in the federal 
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courts in force December ist, 1906, codified and 
elaborately annotated. 

The author draws from every conceivable 
tions of the Revised Statutes, from later statu- 
tions of the Revised Statutes, from laterstatu- 
tory provisions, from rules of court, promul- 
gated from time to time, from constitutional 
provisions and from_ established principles 
drawn from decided cases. He has then molded 
together all these raw materials into a conveni- 
ent, accessible and logical code of procedure 
arranged according to modern and familiar 
rules of classification. 

We know of no higher authority than Rose’s 
Code of Federal Procedure. The accuracy with 
which the author has stated the law has com- 
manded the confidence of both the bench and 
bar. 

Printed in three volumes 
Bancroft-Whitney Co., 


and published by 
San Francisco, Cal. 








HUMOR OF THE LAW. 





The lawyer of the defenant was trying to cross-ex- 
amine a Swede who had been subpoenaed by the other 
side as a witness in an accident case. 

“Now, Anderson, what do you do?” asked the law- 
yer. 

“Sank you, Aw am not vara well.” 

“T didn’t ask you how is you health, 
you do?” 

“Ob, ves; Aw work.” 

“We know that, but what kind of work do you do?” 

“Puddy bard work; it ces purry hard work.” 

“*Yes, but do you drive a team or de you .work on a 
railroad, or do you handle a machine, or do you work 
in a factory?” 

“Oh, yas; Aw work in fact’ry.” 

“Very good. What kindofa factory?” 

“It ees a very big factory.” 

“Your honor,” said the Irwyer, addressing the 
court, “‘if this keeps on, I think we’ll have to have an 
interpreter.” 

Then he turned to the witness: 

“*Look here, Anderson, what do you do in that fac- 
tory—what do you make?” he asked. 

*“O3, yes; Aw un’erstan;’ you want to know vat 
Aw make’n fact’ry, eh??? 

“Exactly. Now tell us what you make.” 

“Von dollar an’ a half a day.”’ 

And the interpreter was called in to earn his salt.— 
Philadelphia Ledger. 


but what do 


Humor and pathos alternate in a startling fashionin 
the Children’s Court, says the Delineator for Septem- 
ber. Constant contact with bard conditions has often 
developed in the young offt nders a stoic calmness, and 
the trails of tears are not so numerous as one would 
expect. 

“Coffee Schlinsky” is the euphonious name of a youth 
who is charged with the heinous offense of using a 
sling-shot in a public park. He, in fact, had aimed at 
asparrow and had hita peddler, and naturally the 
latter was wroth. The judge explains how dangerous 
it is to throw missiles in a public place. Again, it is 
the lesson of the rights of others, aad that the bigger 
the crowd, the less are the rights of the individual. 
So often is this lesson told to the youth that the city 
would suppress and repress. 

“How did you come to do it?” the court finally asks. 

Now “Coffee”? belongs to that large class of boys 





who in their eager search for information devour 
everythirg readable that comes within their 
reach. Neither his father nor his mother could read 
or write English, but ‘‘Coffee” is rapidly making up 
for any deficiency in that direction. 

“Coffee” squares his little shoulders and looking the 
judge straight inthe eye, asks: 

“Didn’t I read in the paper that the bird season 
was open?” 


Atarecent bar association meeting in a western 
state, a party of lawyers and judges were invited by 
mine host to enjoy asocial glass in a local option 
county. When the merriment was atits height, one 
of the lawyers present turned to Judge X, a United 
States Circuit Judge, and informed him that but for 
Judge Y,a state supreme judge present, such a 
pleasant hour would have been impossible. It was 
explained that Judge Y had just reversed a judgment 
of aninferior court which held it to be illegal fora 
man in a local option county to give a glass of intoxi- 
eating liquor toafriend even in his own house. 
Judge X pondered a minute, and then said: 
“Well, if such a case had come up before me, I would 
have held that this being a Christian nation, the Gold- 
en Rule (to do unto others as ye would that they 
should do unto you) was in full force and effect as 
the paramount law of the land and necessarily 
avoided any decree, such as the one referred to.” 








WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts, 
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1. Accident Insurance—HEmployer’s Liability 
Bond.—Where there is doubt and uncertainty 


concerning the effect of correspondence on an 
employer’s liability bond, such doubt should be 
resolved in favor of sustaining the contract as 
executed in favor of the insured.—Aetna Indem- 
nity Co. v. J. R. Crowe Coal & Mining Co., U. S. 
c. C. of App., Eighth Circuit, 154 Fed. Rep. 545. 


2. Accord and Satisfaction—Part Payment.— 
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Rev. St. c. 84, § 59, providing that no action 
shall be maintained on a demand settled by a 
creditor by receipt of money, applies to demands 
undisputed, as well as to demands disputed.— 
Knowlton vy. Black, Me., 67 Atl. Rep. 

3. Aetion—Assignment of Part of Chose in 
Action.—An assignee of a part of a chose in ac- 
tion cannot, without consent of the obligor, 
maintain an action at law upon it, but may 
maintain a suit in equity on his claim, if he 
makes the owners of the other portions of the 
claim parties.—Rogers v. Penobscot Min. Co., 
Vv. §. Cc. of App., Eighth Circuit. 154 Fed. 
Rep. 606. 

4. Animals—Heaith Regulations.—A rule pro- 
mulgated by the Oregon board of sheep commis- 
sioners, requiring importers of healthy flocks 
to dip the same and quarantine them immediate- 
ly after being brought into the state, promul- 
gated under Laws Or. 1907, pp. 383-385, c. 223, 
held void for unreasonableness.—Adams & Bry- 
son v. Lytle, U. S. C. C., D. Ore., 154 Fed. Rep. 
876. , 

5. Army and Navy—Imprisonment of Soldier 
by Civil Authorities—Where it is sought to in- 
flict a punishment on an enlisted soldier for vio- 
lation of a municipal ordinance which will in- 
terfere with the performance of his duties as a 
soldier, the utmost good faith is required on 
the part of the civil authorities, and any un- 
just discrimination against him because he is 
a soldier or cruel or unusual punishment may 
be inquired into by a federal court.—Ex parte 
Schlaffer, U. S. D. C., S. D. Pla., 154 Fed. Rep. 
921. 


6. Attachment — Liability of Sureties.—A 
surety on a dissolving bond in attachment held 
not liable after an amendment of the complaint 
changing the cause of action.—Cassidy & Mc- 
Fadden v. Saline County Bank, Ind. Ter., 104 S. 
N. Rep. 829 

7. Attorney and Client—Accouting.—That an 
attorney failed to comply with an order of court, 
requiring him to account to his client, did not 
warrant the court in treating such failure as a 
confession of the plaintiff’s demand, and enter- 
ing a judgment against him for such amount 
in the face of his general denial and of his 
counterclaims.—Everett v. Jones, Utah, 91 Pac 
Rep. 360. 

8. Attorney and Client—Disbarment Proceed- 
ings.—A disbarment proceeding instituted by a 
committee of a bar association is not an action 
or suit in the ordinary sense and, in the ab- 
sence of statutory authority therefor, costs can- 
not be taxed against the petitioners therein in 
favor a” the respondents.—In re Watt & Dohan, 
vu. & c.. E. D. Pa., 154 Fed. Rep. 678. 

y. sicindinacnadiiacmeiiaan by Trustee to Recover 
Usury.—Under Bankruptey Act, ec. 541, § 70, 





which vests in a trustee all the rights of a 
bankrupt in respect to his property, such a 
trustee may maintain an action to recover 
usurious interest paid by the bankrupt.—Reed 


v. American-German Nat. Bank, U. S. C. C., N. 


D. Ky., 155 Fed. Rep. 233. 


10.—Acts of Bankruptcy.—An allegation that 
defendant committed an act of bankruptcy by 
confessing a judgment on which certain of its 
goods were levied on held insufficient.—Pitts- 
burg Laundry Supply Co. v. Imperial Laundry 
Co. U. S. C. C. of App., Third Circuit, 154 Fed. 
Rep. 662. 

M1. Adopting Objections of Another Creditor. 
—One creditor of a bankrupt may adopt and 
prosecute the objections filed by another to the 
bankrupt’s discharge when the latter has de- 
elared his intention to abandon the same.—In 
re Guilbert, U. S. D. C., E. D. Pa., 154 Fed. Rep. 
6756. 


12. Amendment of Involuntary Petition.— 
Refusal to permit the amendment of an in- 
voluntary bankruptcy petition, so as to allege 
additional acts of bankruptcy, would not be in- 
terfered with on appeal in the absence of abuse 
of discretion.—Pittsburg Laundry Supply Co. v. 
Imperial Laundry Co., U. S. C. C. of App., Third 
Circuit, 154 Fed. Rep. 662. 


13. Amendment of Petition.—A petition in 











involuntary bankruptcy cannot be amended to 
allege additional acts of bankruptcy after the 





time for pleading thereto has passed and the 
alleged bankrupt by making default has con- 
fessed the acts charged.—In re Harris, U. S. D. 
C., N. D. Ala., 155 Fed. Rep. 216. 

14. Amendment of Petition—A bankruptcy 
petition averring no specific act of bankruptcy 
cannot be amended so as to allege an act of 
bankruptcy committed more than four months 
prior to the amendment.—in re Pure Milk Co. of 
was ates U. 8. D. Cc. S. D. Ala., 154 Fed. Rep. 682. 
Arrest of Judgment Debtor.—Act Pa. 
July 12, 1842 (P. L. 339), authorizing the ar- 
rest of a judgment debtor on a showing of a 
fraudulent removal or concealment of property, 
is not an insolvency law, and its operation s 
not suspended by the national bankruptcy act.— 
Ex parte Crawford, U. S. C. C. of App., 154 Fed. 
Rep. 769. 

14, Assignment for Creditors.—A voluntary 
assignment for the benefit of creditors is valid, 
notwithstanding the federal bankruptcy act. 
unless directly called in question by a petition 
in bankruptcy.—Johnson v. Crawford & Yothers, 
Vv. S. Cc. C., M. D. Pa., 154 Fed. Rep. 761. 

17. Claims.—Where a part of a creditor’s 
claim for money denosited with the bank- 
rupt prior .to the filing of the petition was al- 
lowed, the creditor’s failure to take up -the 
referee’s report and act thereon did not de- 
prive such creditor of the right to the amount 
allowed, at least to the extent of the fund in 
the hands of the trustee in excess of the cost 
of administration.—In re A. C. Wilcox & Co., 
U. Ss. D.C. S. D. N. Y., 155 Fed. Rep. 704. 

18. Claims Against Trustee.—Where the re- 
ceiver and trustee continued to occupy premises 
leased by the bankrupt without agreement as to 
rent, the landlord is entitled to rent on a quan- 
tum meruit. but cannot recover for power which 
was not used.—In re Grignard Lithographic Co., 
U. S. D. C., 155 Fed. Rep. 699. 

19._——-Composition.—In a_ proceeding for con- 
firmation of a bankrupt’s composition, it was 
not material that an objecting creditor pur- 
chased a claim against the bankrupt to force 
a settlement or discontinuance of a-suit by the 
trustee against another through threats of op- 
position to the confirmation.—In re Comstock, 
U. 8S. D. C., D. R. L, 154 Fed. Rep. 747. 

20. Discharge.—An objection to a bankrupt’s 
discharge, reciting that objector, being inter- 
ested as a creditor in the estate, does oppose, 
etc., held sufficient to show that he is “a party 
interested” within Bankr. Act, c. 641, § 14b.—In 
re Nathanson, U. S. D. C., E. D. N. Y., 155 Fed. 
Rep. 645. 

21. Examination of Bankrupt.—Bankr. Act. 
§ 21a, c. 541, providing for the examination of 
witnesses “concerning the acts, conduct or prop- 























‘ erty of a bankrupt whose estate is in process of 


administration under this act,” does not au- 
thorize an order in involuntary proceedings in 
which there has been no adjudication requiring 
the alleged bankrupt to appear and submit to an 
examination.—In re Crenshaw, U. S. D. C., S. D. 
Ala., 155 Fed. Rep. 271. 

22. Examination of Bankrupt.—In a pro- 
ceeding by a bankrupt’s trustee to compel the 
bankrupt to turn over certain property, the trus- 
tee, being without funds, could not be required to 
pay the expense of taking testimony offered 
by the bankrupt in opposition to that introduced 
if the trustee.—In re Goldstein, U. S. D. C., 

D. N. Y., 155 Fed. Rep. 695. 

‘23. Exemptions.—When a bankrupt’s ex- 
emption allowed by the state law for the bene- 
fit of the family will be defeatedunless its al- 
lowance be in cash out of the proceeds of a sale, 
it will if practicable be ordered paid out of such 
proceeds.—In re Luby, U. S. D. C., 8, D. Ohio, 
155. Fed. Rep. 659. 

24.——-Exemptions as to Wearing Apparel.—A 
diamond ring, worth several hundred dollars, 
and worn by a bankrupt himself, is not exem t 
under a state statute as “wearing apparel.”—In 
re Gemmell, U. S. D. C., N. D. Pa., 155 Fed. 
Rep. 5051. 

25. Expenses of Receiver.—Expenses of 
keeping mortgaged horses of a bankrupt held to 
be apportioned, where the receiver procsores. the 
mortgagee from foreclosing.—In re Davis, U. S. 
D. C., B. D. N. Y., 155 Fed. Rep. 671. 
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26. Expenses of Receivers.—Where the pro- 
ceedings of a receiver in bankruptcy were 
beneficial to the estate, and his expenses in- 
curred seemed reasonable and necessary at the 
time, they would be allowed, though it subse- 
quently appeared that the receivership was more 
expensive than the necessities va ‘et saa justi- 
fied.—In re Krause, U. S. D. C., N. Y., 155 
Fed. Rep. 702. 

27. Final Distribution.—Under Bankr. Act, 
$ 57, subd. “c,” a bankrupt estate ready for 
final distribution may be closed at any time 
after four months from the date of the adjudica- 
tion on notice to all persons scheduled or ap- 
pearing in any way in the proceedings as cred- 
itors.—In re Eldred, U. S. D. C., E. D. N. Y., 155 
Fed. Rep. 686. 

28. Findings of Fact by Special Commission- 
er.—A finding by a special commissioner to 
whom was referred a bankrupt’s application for 
discharge, and objections thereto that a trans- 
fer of property by the bankrupt was not in fact 
made with intent to hinder, delay, or defraud 
creditors, should be followed unless there is no 
evidence to support it.—In re McKane, U. 
nc, 2. BD Y., 155 Fed. Rep. 674. 

29.——Foreclosure of Mortgage.—A bank hav- 
ing retained possession of all the proceeds of 
the sale of mortgaged property pending a con- 
test by the mortgagor’s trustee in bankruptcy 
as to the ownership of the fund held chargeable 
with interest at 3 per cent on the entire fund 
for the time of its possession.—In re Waterloo 
Organ Co.. U. S. C. C. of App., Second Circuit, 
154 Fed. Rep. 657. 

30. Former Discharge Within Six Years.— 
Under Bankr. Act,’c. 541, § 14b, which provides 
that the judge shall discharge a bankrupt un- 
less he has “(5) in voluntary proceedings been 
granted a discharge in bankruptcy within six 
years,” the six years is measured backward 
from the time of the hearing on the aplication 
for the second discharge, and not from the time 
of the commencement of the second proceedings. 
—In re Hasse, U. S. D. C., S. D. N. Y., 155 
Fed. Rep. 553. . 

31. Fraudulent Transfer of Property.—A 
sale by an insolvent company in bulk of its stock 
of merchandise, which constituted practically 
all of its property, held made with intent to 
hinder, delay, and defraud its creditors, and 
to be voidable at suit of its trustee in bank- 
ruptcy.—Johnston v. Forsyth Mercantile Co., 
U. Ss. D. C., S. D. Ga., 155 Fed. Rep. 268. 

32.——-Garnishment of Trustee.—An Attach- 
ment execution issued on a judgment on a note 
waiving exemptions and served on the debtor’s 
trustee in bankruptcy, who holds proceeds of 
exempt property sold, is invalid and ineffective 
to create any lien or claim upon the fund, which 
is in custodia legis, and not subject to attach- 
ment.—In re Sorg, U. S. D. C., W. D. Pa., 155 
Fed. Rep. 550. 

33. Method of Review.—Where, in proceed- 
ings to determine the right of a bankrupt’s 
trustee to certain securities, a jurisdictional 
question was waived on appeal to the Circuit 
Court of Appeals, it was immaterial that the 
proceeding was taken to that court by appeal, 
and not by petition for revision.—Hatch v. Cur- 
tin, U. S. C. C. of App., First Circuit, 154 Fed. 
Rep. 791. 

34. Partnership.—Where a minor, though 
having contributed to the capital of a firm, was 
not a partner as to creditors, he was not en- 
titled to exemption out of the firm’s assets in 
bankruptcy proceedings.—In re W. J. Floyd & 
Co., U. S. D. C., E. D. N. C., 154 Fed. Rep. 757. 

35. Petition to Reclaim Property.—A peti- 
tion by one who sold goods to a bankrupt firm 
during several months prior to its bankruptcy, 
seeking to rescind the sales for fraud, will not 
be considered and referred for hearing, unless 
it not only alleges all the facts necessary to 
entitle the petitioner to rescind, but also sets 
out all the transactions and describes the goods 
in detail—In re Levi & Picard, U. S. D. 
8S. D. N. Y., 155 Fed. Rep. 262. 


36. Precatory Trusts.—A _ precatory trust, 
created by a testator in favor of his sons by a will 
leaving all of his property in his wife, held to 
have been fulfilled by her in her lifetime, so 





























that property devised by her to one of the sons, 
who became a bankrupt before her death, came 
from her estate, and not the father’s, and was 
not a part of his assets in bankruptcy.—In re 
Harper, U. S. C. C. of App., Second Circuit, 156 
Fed. Rep. 105. 

37. Preferences.—A sale of stock of goods 
by a bankrupt held not to constitute a prefer- 
ence which would bar his application for dis- 
charge.—lIn re Battle, U. S. D. C., E. D. N. C 
154 Fed. Rep. 741. 

38.——Preferences.—Collections made by a 
creditor of a bankrupt within four months prior 
to the bankruptcy on securities previously assign- 
ed to it as collateral when the debtor was solvent 
do not constitute voidable preferences.—In re 
First Nat. Bank, U. S. C. C. of App., Sixth Cir- 
cuit, 154 Fed. Rep. 100. 

39.——Preferences.—W here a salesman Was not 
entitled to a preference for wages under Bankr. 
Act, c. 541, § 64, subd. “b,” par. 4, at the time 
of. a bankruptcy adjudication against his em- 
ployer, he could not obtain such preference un- 
der the amendatory act of June 15, 1906, extend- 
ing the preference right to traveling and city 
salesmen.—In re Photo Electrotype Engraving 
x v. 6. ..¢.. 3B. Be , 155 Fed. Rep. 684. 

40.——Preferred Claims.—Compensation due a 
salesman working on commission and paying 
his own expenses held wages within Bankr. Act, 
§ 64b (4), c. 541.—In re New England Thread Co., 
U. &. BD. C., D. B. 1., 306 Pad.. Rep. FE8. 

41. Property Held Under Conditional Sale.— 
Property in possession of 4 bankrupt under un- 
recorded contracts of conditional sale held to 
have passed to his trustee both under Rev. St. 
Me., c. 133, § 5, which makes such unrecorded 
contracts void except. as between the parties, 
and Bankr. Act, c. 541, § 70a(5).—In re Perkins, 
U. 8. D. C., D. Me., 155 Fed. Rep. 237. 

42.——-Property Passing to Trustee.—Machin- 
ery in the possession of bankrupts at the time of 
their bankruptcy held tohave been acquired by 
them under contracts of conditional sale, and 
not of bailment under the law of Pennsylvania, 
and to have passed to their trustee under Bankr. 
Act, § 70a(5), c. 541.—In re Burt, U. S. D. C., 
E. D. Pa., 155 Fed. Rep. 267. 

43. Provable Debts.—A judgment recovered 
by a servant for a personal injury under the 
employet’s liability statute of Alabama in an 
action commenced after the bankruptcy of the 
defendant is not a debt founded on contract 
provable against the estate.—In re Crescent 
Lumber Co., U. S. c.. &.' D. Ala. 164 Pee. 
Rep. 724. 

44, Revision of Proceedings.—Under Act 
Cong. March 3, 1891, c. 517, §11, 26 Stat. 829, a 
petition to revise an order in bankruptcy, not 
filed within six months, held unavailable.—TIn re 
Thomlinson Co., U. S. C. C. of App., Eighth 
Circuit, 154 Fed. Rep. 834. 

45. Right to Discharge.—That a bankrupt 
gave evasive and disrespectful answers to ques- 
tions concerning his property held no ground 
for denying his discharge; it not appearing that 
he willfully concealed material testimony.—In 
re Fanning, U. S. D. C., E. D..N. Y., 155 Fed. 
Rep. 701. 

46. Right to Discharge.—Under Bankr. Act, 
§ 14b, subds. 5, 14a, the bankrupt having been 
discharged in voluntary proceedings January 17, 
1902, held not entitled to dismiss subsequent 
voluntary proceedings instituted January 11, 
1907, over the protest of his creditors.—In re 
Smith, U. S. D. C. E. D. N. Y., 155 Fed. Rep. 
688. 

47. Selection of ‘Trustee.—Where a majority 
of the creditors of a bankrupt in number and in 
amount of claims have voted for a person for 
trustee, the referee is not justified in refusing 
to approve the selection and in appointing an- 
other person solely on the ground that the 
person elected does not reside in the county 
where the assets are situated.—In re Jacobs & 
Ease. U. 8. D. C., W. D. Pa., 164 Fed. Rep. 























48. Stenographer’s Fees.—Stenographer’s 
fees charged for the examination of a bankrupt at 
the request of the receiver before a special com- 
missioner are payable from the bankrupt estate 
only after approval of the bill by the receiver, 
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and proof that all the examination was neces- 
sary and of benefit to the estate.—In re Stark, 
U. S. D. C., E. D. N. Y., 155 Fed. Rep. 694. 

49.——-Supplementary Proceedings.— Where 
bankruptcy intervened pending supplementary 
proceedings on a judgment provable and dis- 
chargeable in bankruptcy, the creditor was not 
entitled to the vacation of a stay requiring further 
proceedings for the examination of the debtor 
and third persons in bankruptcy proceedings.— 
In re Burke, U. 8. D. C., & DOD. HM. F., 186 
Fed. Rep. 703. 

50. Trustee’s Sale-—An upset bid showing 
an advance of $400 over the price realized by a 
bankrupt’s trustee on the sale of the bankrupt’s 
assets held insufficient to justify a vacation of 
the sale and an order for a resale—In re 
geome, U. S. D. C., M. D. Pa., 154 Fed. Rep. 





51. Benefit Societies—Nonpayment of Pre- 
mium.—Stipulations in a life insurance contract 
that nonpayment of premiums shall ipso facto 
work a forfeiture, without notice to the delin- 
quent, are enforceable——Gruwell v. National 
Council of Knights & Ladies of Security, 104 8S. 
W. Rep. 884. 

52. Bills and Notes—Indorsement.—A writing 
on the back of a note by its payee, guaranteeing 
its payment and waiving notice of nonpayment 
and demand, makes the person to whom it was 
transferred an indorsee.—Mulien v. Jones, Minn., 


112 N. W. Rep. 1048. é 
W. Rep. 1048. 
53. Boundaries—Call and Distances..-Where 


in establishing a boundary there are no objects 
to control, the court must accept the calls and 
distances in conveyances after finding the be- 
ginning of the line.—Lee’s Adm’r v. Glass, Ky., 
104 S. W. Rep. 739. 

54. Building and Loan Associations—Con- 
tracts with Borrowing Members.—A _ contract 
between a huilding association and a borrowing 
member held unenforceable because uncon- 
scionable.—Christensen v. Colorado Inv. Loan 
Co., Utah, 91 Pac. Rep. 581, 

55. Cancellation of Instruments—Conditions 
Precedent.—The heirs of venders of land are 
without right to have a sale decreed until with- 
out first tendering the price paid by vendee.— 
Rudolf v. Costa, La., 44 So. Rep. 477. 

56. Carriers—Accommodations During Tran- 
sit—Requiring passengers to change cars dur- 
ing the night, made necessary on account of the 
obstruction of the road by a wreck ahead, which 
necessitated the removal of the passengers from 
a sleeper into an ordinary day coach, held not 
to render a railroad company liable in damages 
for breach of contract.—Louisville & N. R. Co. 
v. Fisher; Scott v. Louisville & N. R. Co., Id., 
Cc. C. of App., Sixth Circuit, 155 Fed. 





57. Carriage of Live Stock.—Act Cong. 
March 8, 1905, 33 Stat. 1264, c. 1496, § § 1. 2, im- 
posing the same duty on the shipper and the car- 
rier to obtainacertificate that sheep shipped are 
free from scabies, if a shipper moves his sheep 
without a sufficient certificate, he violates the 
act as well as the carrier, and cannot maintain 
an action for damages thereby suffered.—Wake- 
field & Moore v. Chicago, I. & L. Ry. Co. Ky., 
104 S. W. Rep. 778. 

58. Circus Train.—The relation of carrier 
and passenger held not to exist between a car- 
rier and an employe ofacircus company so as to 
entitle the latter to recover for injuries sus- 
tained in a collision between two sections of a 
circus train on which he was riding.—Clough v. 
Grand Trunk Western Ry. Co., U. Cc. of 
App., Sixth Circuit, 155 Fed. Rep. 81. 

59. Death to Person on Track.—A passesger 
who had alighted from a railroad train at a sta- 
tion and was killed by anvther train on a side 
track after his own train had departed held to 
have ceased to be a passenger prior to his death. 
—Payne v. Illinois Cent. R. Co., U. “ Cc. 
of App., Sixth Circuit, 155 Fed. Rep. 73. 


60. Chattel Mortgages — Machinery. — Copper 
print rolls purchased separate from presses for 
use therein in printing cotton cloth held “ma- 
chinery” within a mortgage on the mortgagor's 
plant and machinery.—Doty v. Oriental Print 
Works Co., R. L, 67 Atl. Rep. 586. : 








4 





61. Commerce (Interstate)—Peddling Goods. 
—Sale of perfumery through canvassers within 
a city held not to constitute interstate com- 
merce beyond the power of the city to regulate, 
—City of Muskegon v. Hanes, Mich., 112 N. W. 
Rep. 1077. 0 

62. Confusion, of Goods—Accounting for Tres- 
pass.—A trespasser which took and marketed 
the product of a gas well on land of complain- 
ant, mingling it with the product of other wells 
without taking any measures to determine the 
quantity or value, held bound to submit to every 
reasonable doubt on an _ accounting.—Great 
Southern Gas & Oil Co. v. Logan Natural Gas 
& Fuel Co., U. S. C. C. of App., Fifth Circuit, 
155 Fed. Rep. 114. 


63. Comstitutional Law—Due Process of Law. 
—The so-called “Duffield Act” (P. L. 1905, p 
189), providing for taxes for railroad and canal 
property, is not in violation of Const. U. S. art, 
14, providing that no person shall be deprived - 
of property without due process of law.—Bergen 

Dundee R. Co. v. State Board of Assessors, 
N. J., 67 Atl. Rep. 668. 

64. Equal Protection of the Laws.—A 
woman is a person and so is a corpora- 
tion within the contemplation of Const, U. 
8. Amend. 14, § 1.—Carrithers v. City of Shelby- 
ville, Ky., 104 S. W. Rep. 744 

65. Immunities of Citizens.—Laws Or. 1907, 
p. 383, ch. 223, regulating the importation of 
sheep from other states, held not in violation of 
Const. art. 4, 2, as depriving citizens of one 
state of privileges and immunities accorded to 
citizens of the several states.—Adams & Bryson 
v. Lytle, U. S. C. C., D. Ore., 154 Fed. Rep. 876. 

6.——-Statutes.—_Laws 1907, p. 399, providing 
procedure for enforcement of Const. art. 4, § 1, 
as amended 1902, held a proper exercise of legis- 
lative power, though the constitutional pro- 
vision was self-executing.—Stevens v. Benson, 
Ore., 91 Pac. Rep. 577. 

67. Conmtracts—Breach of Subordinate Cov- 
enant.—A breach of a covenant which does not 
go to the whole consideration of a contract does 
not authorize the injured party to rescind, but 
his only remedy is a recovery of damages for 
the breach.—Howe v. Howe & Owen Ball Bear- 
ing Co., U. S. C. C. of App., Eighth Circuit, 
cult, 154 Fed. Rep. 929. 

68. Fraud.—Where a person by ostensibly 
reading a contract to another obtains his signa- 
ture to an agreement materially different from 
the reading. it is a fraud which invalidates the 
contract.—Western Mfg. Co..v. Cotton & Long, 
Ky., 104 S. W. Rep. 758. 

69. Tllegality.—Whether an action is 
grounded upon an illegal contract depends upon 
whether proof of such contract is necessary to 
establish the cause of action alleged. If so, the 
court will not enforce it nor any alleged rights 
arising out of it.—Pittsburg Const. Co. v. West 
Side Belt R. Co., U. S. C. C. of App., Third Cir- 
cult, 154 Fed. Rep. 929. 

70. Conversion—Real Estate—Where it is 
made the executor’s imperative duty to sell tes- 
tator’s real estate and distribute the proceeds, 
the real estate will be deemed converted into 
personalty.—Stebbens v. Turner, 105 N. Y. Supp. 


71. Copyrights—Infringement.—An injunction 
will not be granted to restrain infringement 
of the copyright of future numbers of a periodi- 
cal publication which have not yet been pub- 
lished or copyrighted.—Sweet v. G. W. Bromley 
& Co, U. S. C. C., E. D. Pa., 154 Fed. Rep. 754. 


72. Corporations—Compliance with State Sta- 
tute.—A corporation need not aver, and, es- 
pecially, where the question is not raised by the 
answer, need not prove, compliance with a sta- 
tute requiring it to appoint a resident agent.— 
T. H. Rogers Lumber Co. v. McRae, Ind. T., 
104 S. W. Rep. 803. 


73.— Contract of Directors.—Where directors 
of a corporation agreed with attorney general to 
pay taxes assessed against it, the agreement 
cannot be construed to include an additional 
1 per cent per month imposed by statute on de- 
linquents.—State of New Jersey v. Limburg, 105 
N. Y. Supp. 1016. 

74..—Liability for Slander.—A private cor- 
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poration may be sued for slander.—Empire Cream 
Separator Co. v. De Laval Dairy Supply Co., 
N. J., 67 Atl. Rep. 711. 

75. Liability of Directors.—The directors of 
acorporation held not liable for the acts of an 
officer thereof under Const. art. 12, § 3, relating 
to the liability of directors for specified acts 
of officers.—Hercules Oil recat Co. v. Hock- 
nell, Cal., 91 Pac. Rep. 34 








issued certain mortgage. bonds, held oan en- 
titled to object as against a bona fide purchaser 
of the bonds from the treasurer, that the treas- 
urer had no authority to negotiate the bonds, 
except in conjunction with the president.—Doty 
v. Oriental Print Works Co., R. L, 67 Atl. Rep. 
586. 

77.——Purchase of Corporate Stock.—A _ di- 
rector of a corporation may purchase for his 
individual benefit stock of the corporation, not- 
withstanding his agreement with the other di- 
rectors to purchase with corporate funds for the 
benefit of the corporation.—Dacovich v. Canizas, 
Ala., 44 So. Rep. 473. 

78. Covenants—Implied Covenants.—An own- 
er dividing his lands into lots and streets as 
shown by a map filed by him held not to im- 
pliedly covenant not to sell except in the parcels 
delineated on the map.—Herold v. Columbia In- 
vestment & Real Estate Co., N. J., 67 Atl. Rep. 
607. 

79. Criminal Evidene—Homicide.—A physi- 
clan, on a trial for murder, may testify that the 
location of certain cuts in the hat of a mur- 
dered man corresponded to cuts on his head.— 
Commonwealth v. Karamarkovic, Pa., 67 Atl. 
Rep. 650. 

80. Criminal Law—Misconduct of Counsel.— 
Under Carter's Ind. T. St., § 1974, held prejudicial 
error for the prosecuting attorney in his argu- 
ment to refer to accused’s wife’s failure to tes- 
tifv, and to state that she was a comnetent wit- 
ness, unless the prosecution objected.—Jamison 
v. United States, Ind. Ter., 104 S. W. Rep. 872 

81.— Plea in Abs il 
be indulged by the court to supply omitted ma- 
terial averments or to cure inaccuracies in a 
plea in abatement in a criminal case.—United 
States v. Standard Oil Co. of Indiana, U. S. D. 
c.. W. D. Tenn., 154 Fed. Rep. 728. 

82. Criminal Trial—Procedure.—The reversal 
of a judgment of conviction in a criminal case 
and the remanding of the case for a new trial 
generally leaves the trial court free to proceed 
as though the cause had never been tried, and 
it mav consolidate other indictments for trial 
with those upon which the first trial was had. 
—Booth v. United States, U. S. C. C. of App., 
Second Circuit, 154 Fed. Rep. 836. 

83. Death—Life Expectancy Tables.—In an 
action for death, it was not error for the court 
to admit life expectancy tables to show the 
expectancy of beneficiaries of anv recovery that 
might be had.—Valente v. Sierra Ry. Co. of Cali- 
fornia, Cal., 91 Pac. Rep. 481. 

84. Dedication—Tender.—Until a tender of a 
dedication of streets on allotted property is ac- 
cepted by the city. the latter has no right to 
interfere with the use by the dedicator of land 
lving within the lines of the streets.—Darling v. 
Jersey City. N. J., 67 Atl. Rep. 709. 

85. Deeds—Incidental Grant.—The presump- 
tion of an incidental grant cannot be enter- 
tained where the thing expressly granted con- 
ta'as within itself adequate means by which it 
reasonably may be enjoyed.—Mullins v. Metro- 
politan St. Ry. Co., Mo., 104 S. W. Rep. 890. 

&&. Divoree—Jurisdiction—Where the hus- 
band was a resident of the state for more than 

vear hefore the commencement of the wife's 
aetion for senaration, held, she may claim his 
residence was hers, giving the court jurisdiction. 
—Fnsign v. Ensign, 105 N. Y. Supp. 917 

87. Jurisdiction of Cause of Action.—A di- 
vorce secured in Texas without personal service 
on defendant wife in that state will be held 
valid in New York, if Texas was the domicile 
of the husbard and also of matrimony. and the 
wife was uniustifiably absent therefrom.—Post 
v. Post, 105 N. Y. Supp. 910. 

88. Testimony of Private Detective.—The 
testimony of a _ private detective employed 

















by a wife, seeking divorce on the ground of 
adultery, is to be weighed like other testimony, 
and the fact that a witness is a hired witness 
should be considered in weighing the evidence. 
—Taft v. Taft, Vt., 67 Atl. Rep. 703 

8». Eleetricity—Dangerous Wires.——A man 
whoclimbsatelephone pole in the rightful per- 
formance of his duty isnot charged with knowl- 
edge that its rightful use is for uninsulated 
wires carrying a dangerous current of t qlee. 
ty.—Dover v. Gloucester Electric Co., U. S. C. 
C.. D. Mass., 155 Fed. Rep. 256. 

90. Eminent Domain—Compensation.—An in- 
crease in the value of land for commercial and 
quarrying purposes due to the construction of a 
railroad, held not to constitute a special bene- 
tfi—In re Mantorville Ry. & Transfer Co., 
Minn., 112 N. W. Rep. 1033. 

91. Payment of Damages —A railway com- 
pany, having appropriated lands for a right-of- 
way without condemnation or payment there- 
for, may be enjoined from operating its road 








R. Co. v. Fowl River Lumber Co., Ala., 44 So. 
Rep. 471. 

92.——-Validitv as to Exercise of Power.— 
Whether a particular use is public or private is 
a question for the judiciary and the courts may 
determine whether the legislature has passed 
the limits provided by the constitution; and 
that without reference to the character of the 
legislation enacted.—Chesapeake Stone Co. v. 
Moreland, Ky., 104 S. W. Rep. 762. 

93. Evidence —<Action to Set: Aside.—In an 
action by a widow to set aside a deed executed 
to her husband in his lifetime of premises he 
had previously conveyed to her, she was prop- 
erly permitted to state that the same was exe- 
yeuted without consideration.—Yordi v. Yordi, 
Cal., 91 Pac. Rep. 348. 

94.——Life Expectancy Tables.—The admission 
of life expectancy tables, without ,preliminary 
proof of authenticity and reliability, is within 
the discretion of the court.—Valente v. Sierra 
Ry. Co. of California, Cal., 91 Pac. Rep. 481. 

95. - Negative Testimony — Photographs 
showing a horse hitched to a carriage and stand- 
ingatrest, offered to show its conduct while in 
harness and to show its gentle disposition, are 
not admissible to disprove that the horse had 
the habit of kicking.—Morgan v. Hendricks, Vt., 
67 Atl. Rep. 702. 

96. Res Gestae —A declaration by plaintiff 
made eight or ten seconds after she had been 
pushed down by defendant. and before she re- 
gained her feet, that defendant pushed _ her 
down, held admissible as res gestae.—Robinson 
v. Stahl, N. H., 67 Atl. Rep. 577. 

97. Value of Property —In proceedings to 
condemn a right of way by a railroad company, 
neither a party who has made an offer for the 
land nor the owner should be permitted to testi- 
fy to the same for the purpose of showing 
value.—Chicago, M. & St. P. Ry. Co. v. Alexan- 
der. Wash., 91 Pac. Rep. 626. 

98. Sale of Real Estate —Executors and Ad- 
ministrators.—It is an executor’s imperative 
duty to sell real estate belonging to the estate 
where there is not only a power of sale, but a 
direction to sell in the will.—Stebbens v. Tur- 
ner, 105 N. Y. Supp. 945. 

99. Frauds, Statute of —Equitable Title in 
Real Property.—A deed conveying the exclusive 
right to Indians to select land as their allot- 
ments and obtain patents therefor conveys an 
interest in real estate greater than a lease for 
a year, and must be in writing.—Taylor  v. 
Southerland, Ind. Ter., 104 S. W. Rep. 874. 

100. Frauds, Statute of —Pleading —Where a 
writing is indispensable to a valid contract, a 
pleading of a contract which does not,affirma- 
tively disclose that it was made by parol is a 
pleading of a written contract.—Rogers v. Pe- 
nobscot Min. Co., U. S. C. C. of App., Eighth 
Circuit, 154 Fed. Rep. 606. 

101. Fraudulent Conveyances —Deed for Use 
of Grantor.—The rule that a conveyance in trust 
for the use of the person making the same is 
voidable by his creditors, held not to apply to a 
conveyance by an aged man of a lot and build- 
ine worth $9,000 and a reservation in the deed 
of the property during life—Hessian v. Patten, 
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U. S. Cc. C. of App., Eighth Circuit, 154 Fed. Rep. | 
829. 


102. Habeas Corpus —Arrest of Soldier.—The 
imposition of a sentence of imprisonment for 
60 days on a soldier by the authorities of a 
city for a violation of a city ordinance, where 
the act charged did not result in nor threaten 
any injury to person or property, is unwarrant- 
ed, and the soldier will be discharged on a writ 
of habeas corpus on petition of his commanding 
officer.—Exx parte Schlaffer, U. S. D. Cc, S. D. 
Fla., 154 Fed. Rep. 921. 

103. Custody of Children —The court on ha- 
beas corpus proceedings by a husband living 
separate from his wife for the custody of their 
minor children cannot impose on the husband 
residence in the state as a part of a decree 
awarding him the custody of the children — 
Francisco v. Francisco., N. J., 67 Atl. Rep. 687. 

104. Hearing Before Justice of Supreme 
Court.—Under Pen. Code, § 1475, as amended by 
St. 1907, ch. 286, p. 560, where a prisoner is re- 
manded on habeas corpus by a single justice of 
the district court of appeal, a new writ, if issued 
by the supreme court ,must be made returna- 
ble to the court in banc, and not before a single 
justice issuing it—Ex parte Mogenson, Cal., 91 
Pac. Rep. 334. 

105.——Procedure in Federal Courts.—A _ feder- 
al court on an application for a writ of habeas 
corpus is not required to issue the writ instan- 
ter, but may in its discretion order the officer 
alleged to have petitioner in his custody to 
show cause why the writ should not issue.—Ex 
parte Collins, U. S. C. C., N. D. Cal., 154 Fed. 
Rep. 980. 

106. Highways -—-Selectmen as _ Petitioner.— 
Where one.of the selectmen of a town signs a 
petition for laying out a townway, is one of 
the two selectmen who lays out the way, and 
signs the return, the action of the selectmen in 
laying out such way is void.—In re Conant, Me., 
67 Atl. Rep. 564. 

107. Indians —Illegal Contracts.—An illegal 
contract for the conveyance of Indian lands be- 
tween a white man and an intermarried Indian 
citizen, held not legalized by the subsequent 
enactment of Act Cong. April 21, 1904, ch. 1402, 
33 Stat. p. 204, removing restrictions upon lands 
other than homesteads as to intermarried citi- 
zens.—Sayer v. Brown, Ind. Ter., 104 S. W. Rep. 
877. 

108. Indian Land.—Whdre plaintiff, a 
Choctaw Indian, sought to recover posses- 
sion of certain land leased to defendants, and 
did not controvert their affirmative defense that 
she held her full compliment of other land and 
that the land in question had been segregated 
from allotment, plaintiff could not recover.— 
Fisk v. Arnold, Ind. Ter., 104 S. W. Rep. 824. 

109. Injunction —Personal Privacy.—Benefic- 
ial association enjoined from using the name 
and picture of the Emperor of Austria in con- 
nection with the association in a manner cal- 
culated to lead persons to believe that the Em- 
peror had any relation with the same, official 
or otherwise.—Von Thodorovich v. Franz Josef 
Beneficial Ass’n, U. S. C. C., E. D. Pa., 154 Fed. 
Rep. 911. 

110. Joint. Adventures —Accounting.—Plain- 
tiff and defendant, W., having made themselves 
liable for the purchase of certain land on a 
basis of $7,000, the fact that W. reduced his 
liability by accepting an option which his firm 
had to purchase the land for $5,000 did not en- 
title plaintiff to compel W. to account for the 
amount so saved.—Scott v. White ,Ore., 91 Pac. 
Rep. 487. 

111. Life Insurance —Evidence as to Suicide. 
—That a revolver was found in the hand of in- 
sured is not conclusive that he committed sui- 
cide.—Kornig v. Western Life Indemnity Co., 
Minn., 112 N. W. Rep. 1039. 

112. Suicide.—One who intentionally takes 
his own life by taking a poisonous drug held to 
have committed deliberate suicide within the 
meaning of a clause of an insurance policy.— 
Zearfoss v. Switchmen’s Union of North America, 
Minn,, 112 N. W. Rep. 1044 

113.——Warranties.—An insurer issuing a life 
policy without the knowledge of the falsity of 
statements in the application therefor held not 

















to waive the right to assert the falsity to de- 
feat a liability—Iverson v. Metropolitan Life 
Ins. Co., Cal., 91 Pac. Rep. 609. 

114. Malicious Prosecution —Want of Prob- 
able Cause.—One who, before the commence- 
ment of a criminal prosecution, disclosed to 
the prosecuting attorney all the facts within 
his knowledge and who was advised to institute 
the prosecution, held not liable as having acted 
without probable cause.—Putnam v. Stalker, 
Ore., 91 Pac. Rep. 363. 

115. Mandamus—Canvass of Election Re- 
turns.—Mandamus will lie to compel a board 
of registry and election to make up and sign 
such a statement of the result of a primary 
election as is required by P. L. 1903, p. 617, 
§ 15.—Freeman v. Board of Registry & Election 
of Metuchen, N. J., 67 Atl. Rep. 713. 

116.——Completion of Contract.—Mandamus 
will not lie to compel a party to complete the 
making of a contract.—Putnam Foundry & Ma- 
chine Co. v. Town Council of Barrington ,R. L., 
67 .-.l. Rep. 733. 

117. Controlling Judicial Action.—Manda- 
mus will lie tocontrol the action of an inferior 
court when it assumes to act beyond its juris- 
diction, or where it refuses to take jurisdiction 
of a case, and proceed to judgment therein 
when it is its duty to do so, and there is no 
other adequate remedy, but not to control its 
action in a matter which is within its jurisdic- 
tion to hear and determine.—Dowagiac Mfg. Co. 
v. McSherry Mfg. Co., U. S. C. C. of App., Sixth 
Circuit, 155 Fed. Rep. 524. 

118.——-Questions Determinable.—The right to 
salary as mayor’s secretary may be determined 
by mandamus though incidentally the question 
of who is mayor is involved.—McKannay v. Hor- 
ton, Cal., 91 Pac. Rep. 598. 

119. Master and Servant —Disobedience of 
Rules.—Where the duties of a servant are speci- 
fied in reasonable rules, of which the servant 
has knowledge, and to which he has assented, 
his disobedience of them held negligence as a 
matter of law.—Elmgren v. Chicago, M. & St. 
P. Ry. Co., Minn., 112 N. W. Rep. 1067. 

120. Duty to Warn Servant.—The duty to 
warn and instruct an employee who is set to 
perform a dangerous work with which he is 
unacquainted is a primary and absolute duty 
of the master to the servant, and he cannot 
relieve himself of liability for its nonperform- 
ance by delegating or intrusting it to a subordi- 
nate or to a fellow servant of such workman. 
—Peters v. George, U. S. C. C. of App., Third 
Circuit, 1564 Fed. Rep. 634. 

121. Failure to Warn of Danger.—A long- 
shoreman sent on board a scow by her owner 
at night to work near a traveling hoist with 
which he was unfamiliar, who was given no 
warning of danger, and was injured by being 
struck by the hoist when in operation, held 
entitled to recover from the vessel.—The Buf- 
falo, U. S. C. C. of App., Second Circuit, 164 Fed. 
Rep. 815. 

122.——Injury to Miner.—In an action against 
a mining company for injury to a miner caused 
by an explosion, he could state that the flame 
which burned him “seemed to come right up 
the slope.”—Bolen-Darnall Coal Co. v. Williams, 
Ind. Ter., 104 S. W. Rep. 867. 


123. Mines and Minerals—Forfeiture of 
Lease.—A court of equity will not enforce a 
forfeiture of an oil and gas lease because of a 
default by the lessee caused by an act of bad 
faith on the part of the lessor.—Doddridge 
County Oil & Gas Co. v. Smith, U. S. C. C., N. D. 
W. Va., 154 Fed. Rep. 970. 


124. Mortgages —Deed Absolute.—Where the 
relation of debtor and creditor exists between 
parties executing a deed absolute on its face, 
and a collateral agreement permitting redemp- 
tion, the court is always inclined to treat such 
arrangements as constituting a mortgage.—Se- 
bree v. Thompson, Ky., 104 S. W. Rep. 781. 


125. Municipal Corporations—Compensation 
of Employees.-—A municipal employee whose sal- 
ary has been reduced held not entitled to estab- 
lish his right to a position paying the higher 
salary, in an action against the city to recover 











' the amount the salary had been reduced.—Wal- 


ters v. City of New York, 105 N. Y. Supp. 950, 
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126.——-Street Improvements.—Where proceed- 
ings of a street work were void ab initio, there 
was no moral obligation on the part of the 
owners of land abutting on the street to pay 
any part of an invalid assessment made for 
such street work.—Woollacott v. Meekin, Cal, 
91 Pac. Rep. 612. 

127. Navigable Waters —Powers of Congress. 
—The various acts of Congress relating to the 
obstruction of navigation are within its author- 
ity to enact so far as such navigation comes 
within the provisions of interstate commerce or 
within the admiralty or maritime jurisdiction 
of the courts of the United States.—United 
States v. Banister Realty co. Uv. & Cc. Cc, BB. BD. 
N. Y., 155 Fed. Rep. 58% 

128. Rights to Accreted Land.—A riparian 
owner is not entitled to land forming against 
his land by an avuision, and hence constructive 
possession does not attach thereto through 
actual possession of the contiguous land.— 
Stockley v. Cissna, Tenn., 104 S. W. Rep. 792. 

129. Nuisance—Noise.—In a suit by a church 
society to restrain the maintenance of a roller 
skating rink in a building adjacent to the 
church property, the facts held to warrant the 
granting of an injunction pendente lite.—First 
Methodist Episcopal Church of City of Cape 
May v. Cape May Grain & Coal Co., N. J., 67 Atl. 
Rep. 613. 

130. Powers,—Construction of Will—A will 
executed by a beneficiary in a will with power 
to dispose of a trust estate construed and held 
to give the income of the trust estate to the 
beneficiary’s husband for life—Ogden v. Mc- 
Lane, N. J., 67 Atl. Rep. 695. 

131. Principal and Agent —Contract Made by 
Agent.—If a principal not disclosed by a con- 
tract made by and in the name of his agent 
subsequently claims the benefit of it, the con- 
tract thereby becomes his own to the same ex- 
tent as if his name had originally appeared as 
a contracting party.—Great Lake Touring Co. 
v. Mill Transp. Co., U. S. C. C. of App., Sixth 
Circuit, 155 Fed. Rep. 11. 

132. Prohibition —Other Adequate Remedy.— 
Prohibition held not to lie to prevent trial 
without jurisdiction; there being an adequate 
remedy by appeal.—State v. Superior Court of 
Mason County, Wash., 91 Pac. Rep. 639. 

133. Scope of Remedy.—Prohibition will not 
lie to prevent legislative acts, or those of a 
ministerial, administrative, or executive char- 
acter.—Court of Commissioners of Washington 
County v. State, Ala., 44 So. Rep. 465. 

134. Public Lands —Title Acquired.—Where 
a city had occupied certain lands for more than 
twenty years for a public bridge, under claim 
of title thereto, a grant by the state will not 
be construed to include the same; tney not be- 
ing within the terms of the grant.—in re Je- 
rome Avenue in City of New York, 105 N. Y. 
Supp. 1009. 

135. Railroads—Interstate Commerce.—In a 
prosecution for violating the safety appliance 
act, in that certain coupler chains were broken 
or missing, it was no defense that the car was 
defective in other particulars, and that it was 
therefore impracticable to repair the defects 
complained of without sending the car to the 
shops.—United States v. Southern Pac. Co., U. S. 
D. C., D. Oreg., 154 Fed. Rep. 897. 

136. Railroads —Negligence.—The rapid run- 
ning of a train over the streets or crossing of 
a town and thereby rendering unavailing sig- 
nals that may have been given of its approach 
is evidence of negligence, entitling a person in- 
jured thereby to recover damages.—Cincinnati, 
N. O. & T. P. Ry. Co. v. Commonwealth, Ky., 104 
S. W. Rep. 771. 

137. Rape—Physical Force—One using no 
physical force held guilty of a forcible deten- 
tion of a woman, under Ky. St. 1903, § 1158.— 
Copenhaver v. Commonwealth, Ky., 104 S. W. 
Rep. 750. 

138. Removal of Causes —Non-residence of 
Both Parties——A circuit court acquires juris- 
diction of a suit by removal, although neither 
of the parties is a resident of the district, and 
the suit could not originally have been brought 
in that court, where the plaintiff fails to object 
in any way to such removal and submits to trial 











on i merits.—Louisville & N. R. Co. v. Fisher, 
» . C. C. of App., Sixth Circuit, 155 Fed. Rep. 

139. Seduction—Previous Chaste Character. 
—An instruction that, while previous chaste 
character of the female seduced is presumed, 
such presumption is overcome by the presump- 
tion of defendant’s innocence, held erroneous,— 
=" v. United States, Ind. Ter., 104 S. W. Rep. 
809. 

140. Street Railroads —Presumption of Neg- 
ligence.—Where a man in a crowded car gives 
a woman his place, and stands on the front 
platform, and is injured, he forfeits the advan- 
tage of the presumption, that the accident re- 
sulted from the negligence of the company.— 
Paterson v. Philadelphia Rapid Transit Co., Pa., 
67 Atl. Rep. 616. 

141. Taxation—Bequest for Masses.—A be- 
quest to a Roman Catholic Church for masses 
for the repose of the soul of testatrix is exempt 
from transfer tax, under Transfer Tax Law, Laws 
1896, p. 869, ch. 908 § 221.—In re Didion’s Estate, 
105 N. Y. Supp. 924. 

142. Telegraph and Telephones —City Ordi- 
nance Fixing Rates.—A city ordinance fixing 
maximum telephone rates which one company 
was authorized to charge at an amount lower 
than the rates another company was authorized 
to charge held not a denial of the equal protec- 
tion of the laws to the first company.—Home 
Telephone and Telegraph Co. v. City of Los 
Angeles, U. S. C. C., S. D. N. Y., 155 Fed. Rep. 

143. Trade Marks and Trade Names —Right 
to Trade Mark.—One who uses the trade mark 
of another on spurious goods for the purpose of 
deceiving purchasers acquires thereby no right 
to such trademark as against another who sub- 
sequently succeeds to the manufacture of the 
genuine goods so designated.—W. A. Gaines & 
Co. v. Kahn, U. S. C. C., E. D. Mo., 155 Fed. 
Rep. 639. 

144. Trial—Motion for Non-Suit—On a mo- 
tion for a non-suit, every intendment and fair 
and legitimate inference which can arise from 
the evidence must be made in favor of plain- 
tiff, and the court must assume those facts 
as true Which the jury might properly find un- 
der the evidence.—Putnam v. Stalker, Ore., 91 
Pac. Rep. 363. 

145. Trusts—Investment of Trust Funds.— 
An investment by a trustee in the certificate 
of a trust company in Iowa is improper, and 
the trustee will be required to take it up and 
invest it as required by law.—In re Menzie’s 
Estate, 105 N. Y. Supp. 925 

146.——Municipal Corporations.—Under St. Wis, 
1898, § 1114, a county, to which a city has 
turned over for collection delinquent special 
assessments on real eState pledged by the city 
for the payment of improvement bonds does not 
become a statutory trustee for the bondholders 
who have no standing in a court of equity to 
require an accounting from it.—Olmstead v. 
City of Superior, U. S. C W. D. Wis., 155 
Fed. Rep. 172. 

147. Vendor and Purchaser—Defective Title.— 
A purchaser of real estate held not entitled to 
recover the partial payment of the purchase 
price on the ground of defective titie.—Geffin 
v. Schneidler, 105 N. Y. Supp. 1135. 

148. Wills—Construction.—A will creating a 
power in a beneficiary to make a disposition of 
a trust estate construed, and held not to give 
the beneficiary the power to give the corpus of 
the estate to her surviving husband for life.— 
Ogden v. McLane, N. J., 67 Atl. Rep. 695. 

149. Revocation.—Under Ballinger’s Ann, 
Codes & St. § 4598 and 4615, the will of a feme 
sole who married and died without issue, 
leaving her husband surviving, after the will 
was executed ,which did not refer to the hus- 
band, held revoked by the marriage.—In re Pet- 
ridge, Wash., 91 Pac. Rep. 634. 


150. Witnesses—Redirect Examination.—In 
an action by a widow to set aside a deed exe- 
cuted to her husband in his lifetime, plaintiff 
held to have been properly permitted to answer 
on redirect examination why she had not told 
her defendant stepchildren that the property 
was hers.—Yordi v. Yordi, Cal., 91 Pac. Rep. 348. 
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